IN THE CIRCUIT COURT OF THE
FIRST JUDICIAL CIRCUIT, IN AND
FOR ESCAMBIA COUNTY,
| FLORIDA
1108 ARIOLA LLC, ef al.
Plaintiffs

CASE NO.: 2004 CA 002290
DIVISION: §

CHRIS JONES, PROPERTY APPRAISER
OF ESCAMBIA COUNTY, and
JANET HOLLEY, TAX COLLECTOR
OF ESCAMBIA COUNTY.

Defendant

/

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
hris Joreé, in his capacity as the Escambia County Property
Appraiser (the “Property Appraiser”), and Defendant Janet Holley, in her capacity as
the Escambia County Taﬁ Collector (the “Tax Collectof”), pursuant to Rule 1.510,
Florida Rules of Civil Procedure, collectively move for Final Summary Judgment,
and as grounds in support of such motion state:

1. The record in this case demonstrates that there fs no genuine issue of

1.

material fact and the Property Appraiser and Tax Collector are entitled to summary

- final judgment as a matter of law.

2. As factual support for this motion, the Property Appraiser and Tax

Collector will be submitting a Notice of Filing of discovery produced to date and




supporting affidavits. The Property Appraiser and Tax Collector will also be filing
a Memorandum of Law, which will contain a Statement of Undisputed Facts, based
on the contents of the Notice of Filing,
LEGAL GROUNDS FOR SUMMARY JUDGMENT.
A. The Plaintiffs are the equitable and legal owners of the improvements.

1. The Plaintiffs consist of over 3,000 1nd1v1duals or Iegal entities w1th
property interests on Pensacola Beach. The Plamuff group consists of individuals
and entities with single family residences and condominium units. The Plaintiffs
contend, in their First Amended Complaint, that they are exempt from local
government taxes, because they possess real property on loﬁg-term leaseholds
(typically 99 years with further options to renew) from Bscambia County.

2. Florida law provides that the equitable owner ofreal propertyis the party
Who is responsible for local government ad valorem real estate taxes. The Courts
have concluded tilat the private users of realty on Santa Rosa Island (the barrier island
stretching from Pensacola Beach in Escambia County to Navarre Beach in Santa Rosa
County) are the equitable owners of such realty in this type of case.

3. To date, the First District Court of Appeal has concluded on two
occasiohs that individuals and entities with similar real property interests on Santa

" Rosa Island, in both Escambia and Santa Rosa Counties, are the equitable owners of |
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their properties for local government ad valorem taﬁ: purposes. Ward v. Brown, 919
So. 2d 462 (Fla. 1* DCA 2005); Alvin’s Stores v. Jones, No. 07-0149 (Fla. 1 DCA
Oct. 22, 2007)(per curiam affirmance of the Property Appraiser’s position on the
precise issues involved in this case).! See Tabs A and B. |

4. Moreover, this Circuit Court has now held on at least four occasions that
the individuals and businesses on Santa Rosa Island are the equitable owners of their
real property. See Wardv. Brown trial court order; Alvin’s Stores v. Jones trial court
order; AMFT v. Jones trial court order; and Portofino v. Jones trial court order. See
Tabs C thiough F. In addition, three other groups of plaintiffs (including two groups
represented by plaintiffs’ counsel in this case) have stipulated to judgments. One
group consisted of the entire class of plaintiffs with real property interests in Santa
Rosa County. See Stipulated Judgments attached at Tabs G through I. Thus, there
are a total of two appellate decisions and seven judgments entered by this Court,
which are contrary to plaintiffs’ position in this case.

5. In Ward v. Brown, the First District Court of Appeal concluded that
similarly situated plaintiffs in Santa Rdsa County bore virtually all of the relevant

burdens and benefits of ownership. Consequently, those plaintiffs were deemed to

' The defense agrees that the “pér curiam affirmed” opinion would have n
precedential value in the appellate courts, but cites the decision as part of the
historical context of the instant case.
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be the equitable owners of the improvements. The First District held: “Because we
agree with the trial court [in this judicial circuit] that appellants have sufficient rights
and duties regarding the property to make them equitable owners, we affirm.” Ward
v. Brown, 919 So.2d at 463 (citing Serv. Metro Corp. v. Bell, 786 S0.2d 1216 (Fla.
1" DCA 2001) and Leon County Educ. Facilities Auth. v. Hartsfield, 698 So.2d 526
(Fla. 1997).
6. In Ward v. Brown, the First District distilled the analysis to seven
important factors for equitable ownership, as follows:
‘Appellants have the right to use or rent the improvements,
encumber their interests, transfer their property rights, and
realize any appreciation in value from sale or rental
income. They must insure and maintain the Improvements

and are responsible for the payment of any taxes.
Therefore, appellants are the equitable owners of the

property.

Id. at 463. All of these factors are also present in this case. Therefore, the

Plaintiffs are the equitable owners of such units under Florida law for ad valorem tax
purposes.

7. The Ward v. Brown Court further held, as additional support for its

rulillg, that any leasehold with an initial term of over 98 years was considered to be

the equivalent of ownership under the Florida Constitution. The First District held:

“ITihe F lorida Constitution expressly contemplates equitable ownership for leases
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with initial terms of 99 years by providing homestead exemptions for leaseholds in
excess of 98 years.” Id. at 464 (citing Art. VII, §6(a), Fla. Const. ). Based on the
foregoing, Ward v. Brown is dispositive of the iésues presented in the instant case.

8. This Court has also confirmed that leaseholders on Pensacola Beach are
the equitable owners of the subject properties, even when they have lease terms less
than 98 years. In Afvin’s Stores v. Jones, Case No. Case No. 04-2281-CA-01, the
Honorable Nickolas Geekef entered an Order Granting Summary Judgment Relief,
on Novembe_,r 17, 2006, relying on Ward v. Brown in the context of leases on
Pensacola Beach. In Alvin's Stores, some of the underlying land leases contained no
renewal rights and some were of much shorter duration than.'the lease tei‘ms involved
in the instant case. Nevertheless, this Court held that all of the Alvin’s Stores
plaintiffs were the equitable owners of the improvements involved in that case. This
order was affirmed by the First District Court of Appeal. S.ee Tab B.

9.  Inthiscase,itis undispufed that the Plaintiffs océupy the improvements
and use them for private purposes, either as private residences or as rental .property.
The Plaintiffs bear the entire responsibility for repairs, maintenance and insurance of

‘the improvemenfs. Those Plaintiffs who rent their units take depreciation deductions

on their federal income tax returns.
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10. Incontrast, the County has none of the benefits or burdens of ownership.
Consequently, the Plaintiffs are the equitable and beneficial owners of tile
Improvements.

11.  In addition, the legal rights of the sub group of Plaintiff condominium
unit owners in this case have interests that are well-defined by Chapter 718, Florida
Statutes, and publicly filed declarations of condominium. These condominium unit
owners are the legal owners of real property, according to Chapter 718, Florida
Statutes, which defines a condominium parcel to be a separate parcel of “real
property,” even when the condominium is created on a leasehold. Thus, these

condominium units held by this subgroup of Plaintiffs are subject to taxation asreal

property.
B. The Plajntiffs’ interpretation of the statutes yields an
unconstitutional result.
1. There is no substantive difference between the benefits and burdens that

the- Plaintiffs have with respect to their improvements and condominium units and the
rights that similarly situated mainlanders have in Escambia Couhty.

2. Florida Courts have conclusively determined, on miultipleoccasions, that
any attempt to exempt the owners of the Pensacola Beach properties would
uﬁdoubtedly be discriminatory and violative of the equal protection provisions of the

Florida and United States Constitutions. See Williams v. Jones, 326 So. 2d 425, 432
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(Fla. 1975)("Basically, the appellants [on Pensacola Beach] contend for a
constitutional exemption from ad valoremreal estate taxation where none exists and,
ifitdid, such an exemption would undoubtedly be discriminatory and violative of the
equal protection provisions of the Florida and United States Constitutions™); Archer
v. Marshall, 355 So. 2d 781 (Fla. 1978); AMFIInvesz‘mem‘.Cbrp v. Kinney, 360 So.
2d 415 (Fla. 1978). The William v. Jones case dealt with a broad group of Pensacola
Beach plaintiffs, including at least one with only a 25-year lease.

2. If the Plaintiffs’ argument in this case were aécepted, section 196.199
would élso violate the Florida constitutional provisions requiring that property be
assessed at just value at “uniform rates.” Art. VII, §2,4, Fla.Const.

3. Moreover, any construction of the statutes to impose the mtangibles tax
of Chapter 199, Florida Statutes, on such real property interests on Pensacola Beach
would impose a statewide tax on real property in violation of Art. VII, §1, Fla.Const.

4. There 1s no authority in the Florida Constitution for an exerﬁbtion of this
nature for private leaseholders of governmental property. Therefore, such an
exemptidn would also violate Art. VII, §3, Florida Constitution.

5. In addition to the Florida Supreme Court’s multiple holdings that these
private interests must be taxed at parity with other property owners in Escﬁmbia

County, this Court recently held the same. In AMFJ v. Jones, the Honorable Jan
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Shackleford ruled, on December 13, 2007: “The Florida Constitution requires that the
Plaintiffs pay ad valorem taxes at local government rates at parity with other citizens
of Esc.ambia Counfy.” See Tab E.
Conclusion

The pleadings and factual record in this case show conclusively that there isno
1ssue as to any material fact, and that the Property Appraisér and Tax Collector are
entitled to summary judgment as a matter of law. The Property Appraiser and Tax
Collector will be filing a “Notice of Filing in Support of the Property Appraiser’s
Motion for Summary Judgment” and a Memorandum of Law in support of this
motioﬁ, which we would expect to be heard on hearings for cross motions for
summary judgment.

WHEREFORE, the Defendants Chris Jones and Janet Holley respectfully

request entry of summary final judgment in their fav,
| W K
AT A

ELLIOTT MESSER-

Florida Bar No.: 054461
THOMAS M. FINDLEY
Florida Bar No.: 0797855
Messer, Caparello & Self, P.A.
Post Office Box 15579
Tallahassee, FL 32317
Telephone: (850) 222-0720
Facsimile: (850) 224-4359
Counsel for Defendants
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been
- furnished by U.S. Mail to: Danny L. Kepner, Esq. and Thomas J. Gilliam, Jr., Esq.,
Shell, Fleming, Davis & Menge, P:A., 226 South Palafox Street, 9th F 1601', Pensacola,

FL 32502 this y day of February, 2008.

Counsel )
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LEWIS Y. AND BETTY T.
WARD, ROBERT H. AND LINDA
. K. COLEY, HOMER EDWARD
WEIDLICH, JR., and MATTHEW
AND ANGELA GARDNER,

Appellants,
V.

GREGORY S.BROWN,
PROPERTY APPRAISER FOR
SANTA ROSA COUNTY, and
ROBERT G. McCLURE, TAX
COLLECTOR FOR SANTA ROSA
COUNTY, |

Appeliees.

Opinion filed June 17, 2005.

IN THE DISTRICT COURT OF APPEAL

-FIRST DISTRICT, STATE OF FLORIDA _

NOT FINAL UNTIL TIME EXPIRES TO
FILE MOTION FOR REHEARING AND
DISPOSITION THEREOF IF FILED

'CASE NO. 1D04-1629

An appeal from the Circuit Court for Santa Rosa County;

- Honorable Paul A. Rasmussen, Judge.

Donald H. Partington and William H.. Stafford, III of Clark, Partington, Hart,
- Larry, Bond & Stackhouse, Pensacola; Joseph C. Mellichamp, 11T of Carlton
Fields, P.A., Tallahassee; Benjamin K. Phipps of The Phipps Firm, Tallahassee,

for Appellants.

Elliott Messer and Thomas M. Findley of Messer, Caparello & Self, P, A Roy V.
Andrews of Lindsay, Andrews & Leonard, P. A., Milton, for Appellees.




POLSTON, J. .

 Appellants challenge thé trial court's ruling thét they are equitable owners of
the property improvements placed on their lc-aseh-olds at NavarreBeach in Santa Rosa
County They contend that their leasehold mterestu are exempt from ad Valorem
propeity taxes pursuant to section 196 199, Florida Statutes (2001). Because we
agree with the tri.al court that appellants have sufﬁcielit rights and duties regarding

the property to'make them equitable owners, we affirm. See Serv. Metro Corp. v.

Bell, 78l6 S0.2d 1216, 1217 (Fla. I*DCA 2001); Leon Countv Educ. Facilities Auth,
v, Hai‘tsﬁeld, 698 So. 2d 526, 529 (i?ia. .1997)‘(§tating that "equitable uwnership
-should be applied evenhandedly regardless of vuhether a tax ‘is being impuse'd or an
exemption is being claimed"). :

The land underlymg appellants u‘nprovcments was conveyed by the Umted'
States of Amenca to Escambia County in 1947, Escambla County later 1eased this
land to Santa Rosa County for 99 years with automatic renewals for additional 99-
year periods in perpetuity. It is undisputed that appellants have the right to renew
fheir own assigned interests in tuis land lease for the samu term of Santa Rosa
County's lease teﬁn from Escambia County, thereby providing appellants with the
same right to perpetual renuwals. Appellants have the right to use or rent the

Inprovements 81'1CLLU.1U61 their interests, transfer their property rights, and realize any




appreciation in value from sale or rental income, They must insure and maintain the
| -improvements' and are 'responSible for the payment of any taxes. Therefore

appellants are equltable owners of the- property See Thomoson v. First Nat'] Bank

of Hollmood 321 So. 2d 466 468 (Fla. 4% DCA 1975) (defining a lease in
perpetinty as one that is renewable forever at the lessee [S optlon and as “a grant of

Iands n fee W1th the reservanon of a rent in fee"; descnbmg a perpetual lease as 4

| conveyance in fee reservmg rent) J.W. Pe:rrv Co V. Cltv of Norfolk, ZZOUS 472, |
V' 479 (191 1) (ruling that a lease for a term of 99 years w1th a rlght to renew for -_

| addltlonol terms of 99 years m.perpe_tmty isa perpetual lease and theg”'tenant isin -

.'.elffect the w‘firtualowner' of rhe property, | and enﬁtled to its use forever"" therefore .
”'[f]or the purposes of taxatlon the mere legal title remammg in the 1a.ndlord will be

- disregarded™); Wells v. City.of Savannah, 181 U.S. 531, 544 (1901) (ruling that ad

valorem property taxes were properly assessed against property subject to perpetual
leases because the lessees' "right was in substance that of ownership" and "bears no
resemblance to the case of an ordinary lease for years between landlord and tenant");

Wright Runstad Props. Ltd. P'ship v. United States, 40 Fed. Cl. 820, 825 (1998) -

!Appellants argue that they are not equitable owners because they are required
to mamtain and rebuild the improvements, and the improvements are required to be
conveyed to Santa Rosa County at the termination of the lease. We are not persuaded
- because there is no end to the lease. See Archer v. Marghall, 355 So. 2d 781, 784
(Fla. 1978).




(stating that alessee is the sole beneficiary of a leasehold im‘provement when "the
lease term is perpetual or will outlast the usefui life of the capItal 1mpr0vement for

which the special assessmentls levied"); Pemclcv Atkmson 778.E. 1055, 1057(Ga B

1913) (ruling that a perpetual lease with power to Te- enter for nonpayment of rent,
18 the equivalent of a fee reserving rent, a.nd the property should be taxed tothe'lessee |
as owner).? | | | |

- We ere not persuaded by appellants" ar‘gu.thent-t‘hat section 196.1 99(7)_ (stating
inter alin fhat i:)roperty wﬁich is .originally .leased'for 100'y-ears er- more, exclusive of
| renewal optlons shall be deemed to be owned) prcmdes a safe harbor from being
taxed as equitable owners. This provision only provides a: bngh‘c—hne test for leases
ﬁavmg an.mltlal te@ of 100 years or more, by deefmng them as owned without the
need to further address Whether there are sufficient rights and dutles to consider the
lessees as eqmtable OWners. A plain readlng of tﬁe section mchcates that it does notr
‘address 99-year term leases, with automatic renewals for add1t1ona1 99—year periods

* in perpetuity, or any other mreurnstances from which equitable ownershlp mey be

found. See Pagkerv. Hertz Corp., 544 So.2d 249, 251 (Fla. 2d DCA 989) (rej ecting

ecause it had a lease less than 100 years, it cannot be deemed

*We agree with appellees that Bell v. Bryan, 505 So. 2d 690 (Fla. I DCA
1987}, is not controlling because the issue of equitable ownership was not addressed.
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an owner for property tax purposes; "we do not perceiﬁe the Sweep of the word
‘owned' appearmg in sectlon 196.199(2)(b) to be measurable excluswely by section
196 199(7)" "[t]here 18 nothmg within section 196.199(7) bamng the examination

of extrinsic cntena in declchng a question of ownershlp") H1a1eah Inc. v. Dade

_ﬂ 490 So. 2d 998, 999 1001 (Fla. 3d DCA 1986) (rejecting I-Ilaleah Inc.'s
| argument that because it had a 30-year 1ease from the Clty of Hialeah, Wthh 1s less
than 100 years under section 196. 199(7} it should be COI’lSIdGl“ed as a leasehold
subject to mtang1ble personal property taxation, and holding that i:Il aleah Ine. was .the
beneficial _ownei' of the prqperty subject to-assels's'ment of real preperty téxes_)‘.
Moreover, the Florida Constitution lexprees_ly'contempla.tes eqeita‘ble ownership for
leases with initial terms of 99-yea:rs by _p‘ro%fiding homestead eXemptions for
leaseholds in exeese of 98 years,- ' S@ art. VIi, § 6(a), Fla. Coﬁst. Accordiﬁgiy, we
agree with the trial court that the appellants are equitable owners and their property
s not exempt from taxativon.. | | |

- AFFIRMED.

WEBSTER, I..CONCURS; BENTON, I. DISSENTS WITH OP]NION.




BENTON, J., dissenting.
The Prop erty Apprarser and Tax Collector argue thati 1mprovements to county-
owned real property are subject to Tocal ad valorem taxes because, they cIarm, the real

property Improvements—in contrast to the ground3 on which they stand-—are ‘owned

l"by the [sub]lessee[ 1.7 § 196. 199(2)(b) Fla, Stat (2004) We rejected exactly the '

same “novel proposmon in Bell v. Bryan, 505 So. 2d 690, 691 92 (Fla. lst DCA

1987), and should do 50 agaln asa matter of stare decisis.

In the absence of 1nterven1ng legrslatlon the- county officials’ a.bmpt change

Cin posmon raises the funda:mental quest1on whether local’ government must “be

authorized by law to 1evy,” Art. VII § 9(a) Fla Const or Whether the. Property
Appraiser and Tax CoIlector may themselves SImpIy declde to levy, ad valorem taxes
on buildings, fixtures and other improvements to land that is itself concededly
imnrune or exempt from ‘1ocal ad valorem taxation.

In my View.‘, rrroreoyer? cven if we were free to ignore 2 quarter century’s
practice, the real_property improvements, like the "land, are the property of the

sovereign, are subject to the same leases the land is; and are no more amenable to

local ad valorem taxes than the land itself. Accordi

L R ¥, R

*The parties do not dispute that the “1easeh01d or other interest” the taxpayers
have i county-owned land “shall be taxed only as intangible persc al property
pursuant to chapter 199” because “rental payments are due in cons1derat1on of such

leasehold or other interest.” § 196.199(2)(b), Fla. Stat. (2004).
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L
_‘rThe 'Ieas‘ee involved encumber prbﬁ"erty 'Ehat :belon.ged' te the federal
govemment untll J anuary 15, 1947 ‘when the United States of Arnenca conveyed land
to Escambia County by a deed contamlng this pr0v1se

PROVIDED, that the above described land shall be
retained by the said Escambia County and used by it for
such purposes as it shall deem to be in the public interest
or be leased by it from time to time in whole or in part or
partsto such persons and for such purpeses as it shall deem
to be in the public interest and upon such terms and
conditions as it shall fix and always bs subject to
regulation by said county whether leased or not leased but
never to be otherwise disposed of or conveyved by it.

(Emphasis suDDhed) Sublect to this deed restriction, Escambia County leased part -
of the property to Santa Rosa County. The learned trial judge made the following
| findings of fact:

1. On or about February 11, 1956, Santa Rosa Island
Authority, an agency of Escambia County, Florida, entered
into an agreement to lease the Navarre Beach section of
Santa Rosa Island to Santa Rosa County (hersafter referred
to as the “Prime Lease™) for a term of 99 years with a 99
year renewal option.

aragraph 2 of the Prime Lease provides in pertinent

- Lessee[SantaRosa County] orits said agency
may grant leases with respect to all or any
part of the demised property for residential,
recreational, and commercial purposes,
provided the leases shall be substantially
upon the same terms, considerations,




conditions as hke leases then in use by the
lessor [Santa Rosa Island Authorlty]

3. At the time the Prime Lease was executed all leases in
- ‘use by the Santa Rosa Island Authority provided that title
to any improvements to the leased property would vest

forthwuh in Escambla County. :

4. Plaintiffs are residential lessees, assignees, or sub-
lessees from Santa Rosa County, Florida. The Plaintiffs
‘Lewis and Betty Ward and Robert-and Linda Coley have
condominium units located on their leaseholds in Navarre:
Beach. Homer Weidlich has a condominium unit and a
- townhome located on his leaseholds in Navarre Beach.
Mathéw and Angela Gardner ‘have a single family
‘residence located on their leasehold in Navarre Beach. The

‘Wards, Coleys, and Weldhch rent their units to third *

- parties while the Gardner’s residence is: owner occupied.

5. The term of the Plaintiff’s leases is for a period of 99
years with an-option to renew for 99 years. If the Plaintiffs
observe and perform all conditions of the lease, they shall
hold and enjoy the premises for the lease term.

0. The Plaintiff’s lease agreements with Santa Rosa-
~County require the payment of ground rent throughout the
term of the lease.

7. The leases or sub-leases between Santa Rosa County
and Plaintiffs contain a section regarding improvements
that substantially contains the following language: (1)
“Title to any building or other 1mprovements of a

permanent character that shall be placed upon the leased

property by lessee shall vest in lessor, or its assigns, upon
the termination of this lease, and lessee acknowledges that
it shall not have the right to remove such fixed and
permanent improvements from its leased property,” or (2)

“Title to any buildings or other improvements of a-
permanent character that shall be erected or placed upon

8




the leased property by the Lessee shall upon termination of
~ this Leasc vest in said Santa Rosa County subject,

- however, to each and every provision of this Lease Lessee
acimowledges ‘that it shall have no right to remove such
: ﬁxed permanent 1mprovements from 1eased proper‘ry ”

| ‘8 The Plamtlffs are pem’utted to convey, a531gn, transfer











































































































































































