IN THE CIRCUIT COURT OF THE
FIRST JUDICIAL CIRCUIT, IN AND
FOR ESCAMBIA COUNTY,
| FLORIDA
1108 ARIOLA LLC, ef al.
Plaintiffs

CASE NO.: 2004 CA 002290
DIVISION: §

CHRIS JONES, PROPERTY APPRAISER
OF ESCAMBIA COUNTY, and
JANET HOLLEY, TAX COLLECTOR
OF ESCAMBIA COUNTY.

Defendant

/

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
hris Joreé, in his capacity as the Escambia County Property
Appraiser (the “Property Appraiser”), and Defendant Janet Holley, in her capacity as
the Escambia County Taﬁ Collector (the “Tax Collectof”), pursuant to Rule 1.510,
Florida Rules of Civil Procedure, collectively move for Final Summary Judgment,
and as grounds in support of such motion state:

1. The record in this case demonstrates that there fs no genuine issue of

1.

material fact and the Property Appraiser and Tax Collector are entitled to summary

- final judgment as a matter of law.

2. As factual support for this motion, the Property Appraiser and Tax

Collector will be submitting a Notice of Filing of discovery produced to date and




supporting affidavits. The Property Appraiser and Tax Collector will also be filing
a Memorandum of Law, which will contain a Statement of Undisputed Facts, based
on the contents of the Notice of Filing,
LEGAL GROUNDS FOR SUMMARY JUDGMENT.
A. The Plaintiffs are the equitable and legal owners of the improvements.

1. The Plaintiffs consist of over 3,000 1nd1v1duals or Iegal entities w1th
property interests on Pensacola Beach. The Plamuff group consists of individuals
and entities with single family residences and condominium units. The Plaintiffs
contend, in their First Amended Complaint, that they are exempt from local
government taxes, because they possess real property on loﬁg-term leaseholds
(typically 99 years with further options to renew) from Bscambia County.

2. Florida law provides that the equitable owner ofreal propertyis the party
Who is responsible for local government ad valorem real estate taxes. The Courts
have concluded tilat the private users of realty on Santa Rosa Island (the barrier island
stretching from Pensacola Beach in Escambia County to Navarre Beach in Santa Rosa
County) are the equitable owners of such realty in this type of case.

3. To date, the First District Court of Appeal has concluded on two
occasiohs that individuals and entities with similar real property interests on Santa

" Rosa Island, in both Escambia and Santa Rosa Counties, are the equitable owners of |
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their properties for local government ad valorem taﬁ: purposes. Ward v. Brown, 919
So. 2d 462 (Fla. 1* DCA 2005); Alvin’s Stores v. Jones, No. 07-0149 (Fla. 1 DCA
Oct. 22, 2007)(per curiam affirmance of the Property Appraiser’s position on the
precise issues involved in this case).! See Tabs A and B. |

4. Moreover, this Circuit Court has now held on at least four occasions that
the individuals and businesses on Santa Rosa Island are the equitable owners of their
real property. See Wardv. Brown trial court order; Alvin’s Stores v. Jones trial court
order; AMFT v. Jones trial court order; and Portofino v. Jones trial court order. See
Tabs C thiough F. In addition, three other groups of plaintiffs (including two groups
represented by plaintiffs’ counsel in this case) have stipulated to judgments. One
group consisted of the entire class of plaintiffs with real property interests in Santa
Rosa County. See Stipulated Judgments attached at Tabs G through I. Thus, there
are a total of two appellate decisions and seven judgments entered by this Court,
which are contrary to plaintiffs’ position in this case.

5. In Ward v. Brown, the First District Court of Appeal concluded that
similarly situated plaintiffs in Santa Rdsa County bore virtually all of the relevant

burdens and benefits of ownership. Consequently, those plaintiffs were deemed to

' The defense agrees that the “pér curiam affirmed” opinion would have n
precedential value in the appellate courts, but cites the decision as part of the
historical context of the instant case.

Page3 of 9




be the equitable owners of the improvements. The First District held: “Because we
agree with the trial court [in this judicial circuit] that appellants have sufficient rights
and duties regarding the property to make them equitable owners, we affirm.” Ward
v. Brown, 919 So.2d at 463 (citing Serv. Metro Corp. v. Bell, 786 S0.2d 1216 (Fla.
1" DCA 2001) and Leon County Educ. Facilities Auth. v. Hartsfield, 698 So.2d 526
(Fla. 1997).
6. In Ward v. Brown, the First District distilled the analysis to seven
important factors for equitable ownership, as follows:
‘Appellants have the right to use or rent the improvements,
encumber their interests, transfer their property rights, and
realize any appreciation in value from sale or rental
income. They must insure and maintain the Improvements

and are responsible for the payment of any taxes.
Therefore, appellants are the equitable owners of the

property.

Id. at 463. All of these factors are also present in this case. Therefore, the

Plaintiffs are the equitable owners of such units under Florida law for ad valorem tax
purposes.

7. The Ward v. Brown Court further held, as additional support for its

rulillg, that any leasehold with an initial term of over 98 years was considered to be

the equivalent of ownership under the Florida Constitution. The First District held:

“ITihe F lorida Constitution expressly contemplates equitable ownership for leases
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with initial terms of 99 years by providing homestead exemptions for leaseholds in
excess of 98 years.” Id. at 464 (citing Art. VII, §6(a), Fla. Const. ). Based on the
foregoing, Ward v. Brown is dispositive of the iésues presented in the instant case.

8. This Court has also confirmed that leaseholders on Pensacola Beach are
the equitable owners of the subject properties, even when they have lease terms less
than 98 years. In Afvin’s Stores v. Jones, Case No. Case No. 04-2281-CA-01, the
Honorable Nickolas Geekef entered an Order Granting Summary Judgment Relief,
on Novembe_,r 17, 2006, relying on Ward v. Brown in the context of leases on
Pensacola Beach. In Alvin's Stores, some of the underlying land leases contained no
renewal rights and some were of much shorter duration than.'the lease tei‘ms involved
in the instant case. Nevertheless, this Court held that all of the Alvin’s Stores
plaintiffs were the equitable owners of the improvements involved in that case. This
order was affirmed by the First District Court of Appeal. S.ee Tab B.

9.  Inthiscase,itis undispufed that the Plaintiffs océupy the improvements
and use them for private purposes, either as private residences or as rental .property.
The Plaintiffs bear the entire responsibility for repairs, maintenance and insurance of

‘the improvemenfs. Those Plaintiffs who rent their units take depreciation deductions

on their federal income tax returns.
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10. Incontrast, the County has none of the benefits or burdens of ownership.
Consequently, the Plaintiffs are the equitable and beneficial owners of tile
Improvements.

11.  In addition, the legal rights of the sub group of Plaintiff condominium
unit owners in this case have interests that are well-defined by Chapter 718, Florida
Statutes, and publicly filed declarations of condominium. These condominium unit
owners are the legal owners of real property, according to Chapter 718, Florida
Statutes, which defines a condominium parcel to be a separate parcel of “real
property,” even when the condominium is created on a leasehold. Thus, these

condominium units held by this subgroup of Plaintiffs are subject to taxation asreal

property.
B. The Plajntiffs’ interpretation of the statutes yields an
unconstitutional result.
1. There is no substantive difference between the benefits and burdens that

the- Plaintiffs have with respect to their improvements and condominium units and the
rights that similarly situated mainlanders have in Escambia Couhty.

2. Florida Courts have conclusively determined, on miultipleoccasions, that
any attempt to exempt the owners of the Pensacola Beach properties would
uﬁdoubtedly be discriminatory and violative of the equal protection provisions of the

Florida and United States Constitutions. See Williams v. Jones, 326 So. 2d 425, 432
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(Fla. 1975)("Basically, the appellants [on Pensacola Beach] contend for a
constitutional exemption from ad valoremreal estate taxation where none exists and,
ifitdid, such an exemption would undoubtedly be discriminatory and violative of the
equal protection provisions of the Florida and United States Constitutions™); Archer
v. Marshall, 355 So. 2d 781 (Fla. 1978); AMFIInvesz‘mem‘.Cbrp v. Kinney, 360 So.
2d 415 (Fla. 1978). The William v. Jones case dealt with a broad group of Pensacola
Beach plaintiffs, including at least one with only a 25-year lease.

2. If the Plaintiffs’ argument in this case were aécepted, section 196.199
would élso violate the Florida constitutional provisions requiring that property be
assessed at just value at “uniform rates.” Art. VII, §2,4, Fla.Const.

3. Moreover, any construction of the statutes to impose the mtangibles tax
of Chapter 199, Florida Statutes, on such real property interests on Pensacola Beach
would impose a statewide tax on real property in violation of Art. VII, §1, Fla.Const.

4. There 1s no authority in the Florida Constitution for an exerﬁbtion of this
nature for private leaseholders of governmental property. Therefore, such an
exemptidn would also violate Art. VII, §3, Florida Constitution.

5. In addition to the Florida Supreme Court’s multiple holdings that these
private interests must be taxed at parity with other property owners in Escﬁmbia

County, this Court recently held the same. In AMFJ v. Jones, the Honorable Jan
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Shackleford ruled, on December 13, 2007: “The Florida Constitution requires that the
Plaintiffs pay ad valorem taxes at local government rates at parity with other citizens
of Esc.ambia Counfy.” See Tab E.
Conclusion

The pleadings and factual record in this case show conclusively that there isno
1ssue as to any material fact, and that the Property Appraisér and Tax Collector are
entitled to summary judgment as a matter of law. The Property Appraiser and Tax
Collector will be filing a “Notice of Filing in Support of the Property Appraiser’s
Motion for Summary Judgment” and a Memorandum of Law in support of this
motioﬁ, which we would expect to be heard on hearings for cross motions for
summary judgment.

WHEREFORE, the Defendants Chris Jones and Janet Holley respectfully

request entry of summary final judgment in their fav,
| W K
AT A

ELLIOTT MESSER-

Florida Bar No.: 054461
THOMAS M. FINDLEY
Florida Bar No.: 0797855
Messer, Caparello & Self, P.A.
Post Office Box 15579
Tallahassee, FL 32317
Telephone: (850) 222-0720
Facsimile: (850) 224-4359
Counsel for Defendants
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been
- furnished by U.S. Mail to: Danny L. Kepner, Esq. and Thomas J. Gilliam, Jr., Esq.,
Shell, Fleming, Davis & Menge, P:A., 226 South Palafox Street, 9th F 1601', Pensacola,

FL 32502 this y day of February, 2008.

Counsel )
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LEWIS Y. AND BETTY T.
WARD, ROBERT H. AND LINDA
. K. COLEY, HOMER EDWARD
WEIDLICH, JR., and MATTHEW
AND ANGELA GARDNER,

Appellants,
V.

GREGORY S.BROWN,
PROPERTY APPRAISER FOR
SANTA ROSA COUNTY, and
ROBERT G. McCLURE, TAX
COLLECTOR FOR SANTA ROSA
COUNTY, |

Appeliees.

Opinion filed June 17, 2005.

IN THE DISTRICT COURT OF APPEAL

-FIRST DISTRICT, STATE OF FLORIDA _

NOT FINAL UNTIL TIME EXPIRES TO
FILE MOTION FOR REHEARING AND
DISPOSITION THEREOF IF FILED

'CASE NO. 1D04-1629

An appeal from the Circuit Court for Santa Rosa County;

- Honorable Paul A. Rasmussen, Judge.

Donald H. Partington and William H.. Stafford, III of Clark, Partington, Hart,
- Larry, Bond & Stackhouse, Pensacola; Joseph C. Mellichamp, 11T of Carlton
Fields, P.A., Tallahassee; Benjamin K. Phipps of The Phipps Firm, Tallahassee,

for Appellants.

Elliott Messer and Thomas M. Findley of Messer, Caparello & Self, P, A Roy V.
Andrews of Lindsay, Andrews & Leonard, P. A., Milton, for Appellees.




POLSTON, J. .

 Appellants challenge thé trial court's ruling thét they are equitable owners of
the property improvements placed on their lc-aseh-olds at NavarreBeach in Santa Rosa
County They contend that their leasehold mterestu are exempt from ad Valorem
propeity taxes pursuant to section 196 199, Florida Statutes (2001). Because we
agree with the tri.al court that appellants have sufﬁcielit rights and duties regarding

the property to'make them equitable owners, we affirm. See Serv. Metro Corp. v.

Bell, 78l6 S0.2d 1216, 1217 (Fla. I*DCA 2001); Leon Countv Educ. Facilities Auth,
v, Hai‘tsﬁeld, 698 So. 2d 526, 529 (i?ia. .1997)‘(§tating that "equitable uwnership
-should be applied evenhandedly regardless of vuhether a tax ‘is being impuse'd or an
exemption is being claimed"). :

The land underlymg appellants u‘nprovcments was conveyed by the Umted'
States of Amenca to Escambia County in 1947, Escambla County later 1eased this
land to Santa Rosa County for 99 years with automatic renewals for additional 99-
year periods in perpetuity. It is undisputed that appellants have the right to renew
fheir own assigned interests in tuis land lease for the samu term of Santa Rosa
County's lease teﬁn from Escambia County, thereby providing appellants with the
same right to perpetual renuwals. Appellants have the right to use or rent the

Inprovements 81'1CLLU.1U61 their interests, transfer their property rights, and realize any




appreciation in value from sale or rental income, They must insure and maintain the
| -improvements' and are 'responSible for the payment of any taxes. Therefore

appellants are equltable owners of the- property See Thomoson v. First Nat'] Bank

of Hollmood 321 So. 2d 466 468 (Fla. 4% DCA 1975) (defining a lease in
perpetinty as one that is renewable forever at the lessee [S optlon and as “a grant of

Iands n fee W1th the reservanon of a rent in fee"; descnbmg a perpetual lease as 4

| conveyance in fee reservmg rent) J.W. Pe:rrv Co V. Cltv of Norfolk, ZZOUS 472, |
V' 479 (191 1) (ruling that a lease for a term of 99 years w1th a rlght to renew for -_

| addltlonol terms of 99 years m.perpe_tmty isa perpetual lease and theg”'tenant isin -

.'.elffect the w‘firtualowner' of rhe property, | and enﬁtled to its use forever"" therefore .
”'[f]or the purposes of taxatlon the mere legal title remammg in the 1a.ndlord will be

- disregarded™); Wells v. City.of Savannah, 181 U.S. 531, 544 (1901) (ruling that ad

valorem property taxes were properly assessed against property subject to perpetual
leases because the lessees' "right was in substance that of ownership" and "bears no
resemblance to the case of an ordinary lease for years between landlord and tenant");

Wright Runstad Props. Ltd. P'ship v. United States, 40 Fed. Cl. 820, 825 (1998) -

!Appellants argue that they are not equitable owners because they are required
to mamtain and rebuild the improvements, and the improvements are required to be
conveyed to Santa Rosa County at the termination of the lease. We are not persuaded
- because there is no end to the lease. See Archer v. Marghall, 355 So. 2d 781, 784
(Fla. 1978).




(stating that alessee is the sole beneficiary of a leasehold im‘provement when "the
lease term is perpetual or will outlast the usefui life of the capItal 1mpr0vement for

which the special assessmentls levied"); Pemclcv Atkmson 778.E. 1055, 1057(Ga B

1913) (ruling that a perpetual lease with power to Te- enter for nonpayment of rent,
18 the equivalent of a fee reserving rent, a.nd the property should be taxed tothe'lessee |
as owner).? | | | |

- We ere not persuaded by appellants" ar‘gu.thent-t‘hat section 196.1 99(7)_ (stating
inter alin fhat i:)roperty wﬁich is .originally .leased'for 100'y-ears er- more, exclusive of
| renewal optlons shall be deemed to be owned) prcmdes a safe harbor from being
taxed as equitable owners. This provision only provides a: bngh‘c—hne test for leases
ﬁavmg an.mltlal te@ of 100 years or more, by deefmng them as owned without the
need to further address Whether there are sufficient rights and dutles to consider the
lessees as eqmtable OWners. A plain readlng of tﬁe section mchcates that it does notr
‘address 99-year term leases, with automatic renewals for add1t1ona1 99—year periods

* in perpetuity, or any other mreurnstances from which equitable ownershlp mey be

found. See Pagkerv. Hertz Corp., 544 So.2d 249, 251 (Fla. 2d DCA 989) (rej ecting

ecause it had a lease less than 100 years, it cannot be deemed

*We agree with appellees that Bell v. Bryan, 505 So. 2d 690 (Fla. I DCA
1987}, is not controlling because the issue of equitable ownership was not addressed.
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an owner for property tax purposes; "we do not perceiﬁe the Sweep of the word
‘owned' appearmg in sectlon 196.199(2)(b) to be measurable excluswely by section
196 199(7)" "[t]here 18 nothmg within section 196.199(7) bamng the examination

of extrinsic cntena in declchng a question of ownershlp") H1a1eah Inc. v. Dade

_ﬂ 490 So. 2d 998, 999 1001 (Fla. 3d DCA 1986) (rejecting I-Ilaleah Inc.'s
| argument that because it had a 30-year 1ease from the Clty of Hialeah, Wthh 1s less
than 100 years under section 196. 199(7} it should be COI’lSIdGl“ed as a leasehold
subject to mtang1ble personal property taxation, and holding that i:Il aleah Ine. was .the
beneficial _ownei' of the prqperty subject to-assels's'ment of real preperty téxes_)‘.
Moreover, the Florida Constitution lexprees_ly'contempla.tes eqeita‘ble ownership for
leases with initial terms of 99-yea:rs by _p‘ro%fiding homestead eXemptions for
leaseholds in exeese of 98 years,- ' S@ art. VIi, § 6(a), Fla. Coﬁst. Accordiﬁgiy, we
agree with the trial court that the appellants are equitable owners and their property
s not exempt from taxativon.. | | |

- AFFIRMED.

WEBSTER, I..CONCURS; BENTON, I. DISSENTS WITH OP]NION.




BENTON, J., dissenting.
The Prop erty Apprarser and Tax Collector argue thati 1mprovements to county-
owned real property are subject to Tocal ad valorem taxes because, they cIarm, the real

property Improvements—in contrast to the ground3 on which they stand-—are ‘owned

l"by the [sub]lessee[ 1.7 § 196. 199(2)(b) Fla, Stat (2004) We rejected exactly the '

same “novel proposmon in Bell v. Bryan, 505 So. 2d 690, 691 92 (Fla. lst DCA

1987), and should do 50 agaln asa matter of stare decisis.

In the absence of 1nterven1ng legrslatlon the- county officials’ a.bmpt change

Cin posmon raises the funda:mental quest1on whether local’ government must “be

authorized by law to 1evy,” Art. VII § 9(a) Fla Const or Whether the. Property
Appraiser and Tax CoIlector may themselves SImpIy declde to levy, ad valorem taxes
on buildings, fixtures and other improvements to land that is itself concededly
imnrune or exempt from ‘1ocal ad valorem taxation.

In my View.‘, rrroreoyer? cven if we were free to ignore 2 quarter century’s
practice, the real_property improvements, like the "land, are the property of the

sovereign, are subject to the same leases the land is; and are no more amenable to

local ad valorem taxes than the land itself. Accordi

L R ¥, R

*The parties do not dispute that the “1easeh01d or other interest” the taxpayers
have i county-owned land “shall be taxed only as intangible persc al property
pursuant to chapter 199” because “rental payments are due in cons1derat1on of such

leasehold or other interest.” § 196.199(2)(b), Fla. Stat. (2004).
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L
_‘rThe 'Ieas‘ee involved encumber prbﬁ"erty 'Ehat :belon.ged' te the federal
govemment untll J anuary 15, 1947 ‘when the United States of Arnenca conveyed land
to Escambia County by a deed contamlng this pr0v1se

PROVIDED, that the above described land shall be
retained by the said Escambia County and used by it for
such purposes as it shall deem to be in the public interest
or be leased by it from time to time in whole or in part or
partsto such persons and for such purpeses as it shall deem
to be in the public interest and upon such terms and
conditions as it shall fix and always bs subject to
regulation by said county whether leased or not leased but
never to be otherwise disposed of or conveyved by it.

(Emphasis suDDhed) Sublect to this deed restriction, Escambia County leased part -
of the property to Santa Rosa County. The learned trial judge made the following
| findings of fact:

1. On or about February 11, 1956, Santa Rosa Island
Authority, an agency of Escambia County, Florida, entered
into an agreement to lease the Navarre Beach section of
Santa Rosa Island to Santa Rosa County (hersafter referred
to as the “Prime Lease™) for a term of 99 years with a 99
year renewal option.

aragraph 2 of the Prime Lease provides in pertinent

- Lessee[SantaRosa County] orits said agency
may grant leases with respect to all or any
part of the demised property for residential,
recreational, and commercial purposes,
provided the leases shall be substantially
upon the same terms, considerations,




conditions as hke leases then in use by the
lessor [Santa Rosa Island Authorlty]

3. At the time the Prime Lease was executed all leases in
- ‘use by the Santa Rosa Island Authority provided that title
to any improvements to the leased property would vest

forthwuh in Escambla County. :

4. Plaintiffs are residential lessees, assignees, or sub-
lessees from Santa Rosa County, Florida. The Plaintiffs
‘Lewis and Betty Ward and Robert-and Linda Coley have
condominium units located on their leaseholds in Navarre:
Beach. Homer Weidlich has a condominium unit and a
- townhome located on his leaseholds in Navarre Beach.
Mathéw and Angela Gardner ‘have a single family
‘residence located on their leasehold in Navarre Beach. The

‘Wards, Coleys, and Weldhch rent their units to third *

- parties while the Gardner’s residence is: owner occupied.

5. The term of the Plaintiff’s leases is for a period of 99
years with an-option to renew for 99 years. If the Plaintiffs
observe and perform all conditions of the lease, they shall
hold and enjoy the premises for the lease term.

0. The Plaintiff’s lease agreements with Santa Rosa-
~County require the payment of ground rent throughout the
term of the lease.

7. The leases or sub-leases between Santa Rosa County
and Plaintiffs contain a section regarding improvements
that substantially contains the following language: (1)
“Title to any building or other 1mprovements of a

permanent character that shall be placed upon the leased

property by lessee shall vest in lessor, or its assigns, upon
the termination of this lease, and lessee acknowledges that
it shall not have the right to remove such fixed and
permanent improvements from its leased property,” or (2)

“Title to any buildings or other improvements of a-
permanent character that shall be erected or placed upon

8




the leased property by the Lessee shall upon termination of
~ this Leasc vest in said Santa Rosa County subject,

- however, to each and every provision of this Lease Lessee
acknowledges ‘that it shall have no right to remove such
: ﬁxed pennanent 1rnprovements frorn 1eased property ”

| ‘8 ‘The Plalntlffs are pemntted to convey, a531gn, transfer
or mortgage their leasehold estates wrthout pnor Wntten '
approval of Lessor : : ‘

9. The Plamtlffs lease agreements also 1nolude the -
followmg pI'OVlSlOl’lS the Plaintiffs as lessees or sub-
lessees may use the premises-as prov1ded in the lease; the

** Plaintiffs must maintain the property in a clean, attractive

and safe condition; the Plaintiffs mustat their own cost and
expense, repair and replaoe and maintain the leased

property in a good, safe and substantial condition and shall

use all economically reasonable precautions to prevent
waste, damage or injury to the leased property; “the
Plaintiffs must provide for insurance; the Plaintiffs a gree
that the leased premises are subjectto the terms, covenants
conditions, andrestnotlons of the Prime Lease; in theevent
of destruction of any buﬂdmg or improvements by fire,
~ windstorm, water or-other cause, Plaintiffs must repair or
rebuild such building or improvernent or be in breach of
the lease agreement; all insurance proceeds from the
destruction of the premises are payable to-the Lessor and.
the Lessee jointly to assuré repair or replacement of the
improvements; and Plaintiffs must pay all taxes imposed
upon the leased property. :

10. During and after the term of the lease, the lease -
agreenren ts do not provide an opportunity for the Plaintiffs
to acquire any interest in the improvements through an
-option to' purchase or otherwise. In addition, the lease
agreements do not contain a provision providing
compensation to the Plaintiffs as a result of the early
termination of the lease. Further, the Plaintiffs must -




surrender possession of the leasehold atthe end of the lease
| tenn Wlthout compensatlon '

1L In tax year 2001 the property appra1ser placed the.
. nnprovernents located on the Plaintiffs’ leasehold
-properties on the tax rolls and imposed real property ad
: 'Valorern taxes on those 1 1rnprovernents -
f (Record cntatlons ormtted brackets in ongmal ) The ground rent is in addltlon to the
full Va.lue of the Improvernents which, upon terrnmatlon of the leases become the
B unencumbered property of the county
IL
Our supreme court consrdered the tax 1mp11cat10ns of 1eases hke these even

before the statutes that now govern were on the books See W1111ams v.J ones, 326 So.

7d 425 429 (Fla 1975) (“Thls 1§ the third occas1on 1in wh1ch the taxable status of
leaseholds on Santa .Rosa Island has been before th1s Court ”) Examlmncr o
| particularly artrcle VIL, section 2 of the Flonda Const1tut1on and sectlon 196. 199(6) |
Fl.or1da Statutes (1975), the supreme court sa}.d in the 'Wﬂliarns case:

The questlons presented by the instant appeal essentlally

are: Does the Legislature have the power constitutionally

to treat leasehold interests in public land such as are here

involved as real property for ad valorem tax purposes and,

secondly, has the Legislature done so through the

enactment of the [now superseded] statutory provisions _

~ here under attack? We answer both propositions in the
afﬁrmatwe
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326 So 2d at 429 In dec1d.mg that the statutes thcn n effect subjected to ad Valorem

' taxat1on as real property the “leasehold mterests in pubhc land” created by Santa

Rosa Island Authonty leaj.ses, the Wﬂha.ms court copstrﬁ_ed this provision:
| Prdpérty which is oﬁginé.liy Iea’séc‘i f;)r‘ 99 ycﬁrs or morel
-exclusive of renewal options, shall be deemed to be |
“owned” for puxposes of this section. | | |
§ 196. 199(6), Fla Stat. (1975) Untll this Ianguagc was cnacted (Le. “[p]rlor to thc
cnactment of Chapter 71- 133 Laws of Flonda ? W1111ams 326 So. 2d at 437, which -
was ongmally codified as sectlon 196 199(6) and is now codlﬁed as sectmn
196. 199(7)) the Iessees 1nterests had not been taxed See g'cnerally State v. |
Escambla Counm 52 So 2d 125, 130 (Fla 1951) Aclmowledgmg the p0331b111ty
that “a charge in heu of taxes was taken into con31derat10n hal estabhshmg the
[arn_oun_t of the] ren "’ while the original exemption. remained in force, the Willi__alm‘
court opined “that if Sﬁch is the case such lééséeé.may Vefy well be entitled, in 2

proper forum, to seek an equitable adjustment of their rental 'payments” under the

leases. 326 So. 2d at 436-37.

“Inresponse to this problem, the Legislature passed Special Act 76-361 . .. the

primary eifect of [which we rentals due the Santa Rosa Island

- Authority on leases dated on or before December 1, 1975, will be reduced each year

by the amount of ad valorem taxes for Countjf and school purposes paid on the

leasehold interests for the preceding year.” Archerv. Marshall, 355 So. 2d 781, 782-

83 (Fla. 1978). When the question of Special Act 76-3617g constitutionality reached
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our supreme court however, the court “h[e]ld that Chapter 76-3‘61 vrolates Artlcle
| VI SectlonB Florida Constltutron (1968), and is mvahd ” Id at 785 See also Am |
" Filny. Corp V. Kmney 360 So 2d 415; 415 (Fla. 1978) (1r1va11dat1n0 two “similar
spec1a1 act[s]” because they also were mtended to. “prov1de foran 1nd1reet exemption -
from adval orem texes not authorrzed by our state constltutlon and provrde for refund '
to leaseholders of ad valorern taxes lawfully pald durlng 1972 1973 and 1974™), In-
'_ shorf: the Legrslature was styrmed In its efforts “to seelc an equrtable adjustment of
' _[the lessees’ full] rental payments ” erlrarns 326 So 2d at 436- 37, by reducmg or
| reﬁ.mdmg the rental payments - | | |
L

_ Havingrfeiled'—once the_- supreme court struck down the spec.iallacts reducing .
or reflrndmg lease peiy‘rnents—io rrrrti gate the perceived _ineciuity of requiring full rental -
payments on top ofad Valorem taxes, the Legislature changed taekS and exernpted the
lessees’ interests from real property ad valorem tai{ation alt_ogeﬂrer, restoring rhe
| status: quo before chapter 71-133 became law. In order.to aceorrrplish this, ehapter
80-3 68,‘§ 2, at .150-(.),-Laws of Florida, was enacted, amending section 196.199'(7) to
.ea.d |

Property which is originally leased for 100 vears or more,

exclusive of renewal options, or property ﬁnanced
acquired, or maintained utilizing in whole or in. part funds
acquired through issuance of bonds pursuant to Chapter
159, parts I1, IIT and V, shall be deemed to be “owned” for
purposes of this section.
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(Ernphasrs supplled) See also§ 196 199(’7) Fla Stat (2004} Although thls wasan

mdlreot means to 1ts end, the Le; glslature followed the path marlced by the Wllltams

dectsmn sunply replaomg 99. Wlth 100 See thllams 326 So 2d at 436 ( ‘Leases for -

an 1I11t1al term of less than 99 years are to be valued based on the economic value

3 .thereof talcmg 1nto cons1deratlon amoug other tlungs the duratrou of the unexprred
| term of the lease Whlle n the case of leases for an 1n1t1al term of 99 years or more the

: '.lessee rnay be oons1dered to be the owrier in fee sunple and the property sub_] ect to

the lease shall he valued for tax purposes as all other property owned i fee suuple ”) |

As for appellants leaseholds-—all for an uutral term of less than lOO years—the

same enactment 31multaneously removed any obstacle to taxauon as ultanglble

personalty See Ch. 80-368, § 4, at 1501 Laws of Fla (subjectmg leaseholds n |
public lands to 1ntang1ble tax where ¢ ‘rental payrnents are due in consldera’uon of such

leasehold estate or possessory 1nterest”) See crenerally M1ller V. Hlocrs 468 So.2d

: 371 377 (Fla Ist DCA 1985) (re]eotrug a smorgasbord of constltutlonal challeuces

[to chapter 80—368] asserted uuder Article VI, dtsapproved in part by Capital City

Country Club, Inc. v. Tucker, 613 So. 2d 448, 450 (Fla. 1993) (emphasizing that, in

the Capital City Country case, “atnunicipality . . . owns the property rather than

puas
fol?
o
!
I
P!
[
-

- some other governmental entity”). Consistently since the failed challenge to the

statutory change effected by chapter 80-368, the Santa Rosa Island Authority leases

or subleases have been taxed as “chattels real,” a form of intanglble personal

13




psoperty, Whlle the county—owned land that is the subJect of the Ieases has been
. trcatcd as property of the soverengn, lmrnune from taxatlon
- The same law that reﬁovsd any obstacl.e to taXIsg the (sub) essee ’S lcasehold: :
as. tanglble. psrsonal propesty, Where the lessor Was a gosemmental cntlty like. the- o
Santa Rosa Island Authonty, and made clear that land owned by county govcmment '
- was 1mmune from taxs’aon also pr0v1ded | |
| ' that nothmg hersm ghall 'bs dcemédfo’ékempt i:Jersonal o

© property; buildings, or other real property 1mprovemcnt

‘ owned bv the Iessee from ad valorem taxatlon :

Statutes (2004). Bsssd on th_isprovisioh; the Pfijperty Appraiser has assessed and the
- Tax Collector pi'0poses to collect taxes on real property"imprsvements to land .ths
Sante Rosa Island Authority has leased to the s.ppellants.

Precisely the same‘-approach n 1982 and 19_83: led-to litigation in Bscambia
County that reached this court. See Bell v. Bryan, 505 So. 2d 690 (Fl.a. 1st DCA
19 87). In deciding that case in favor.of the lessees, ﬁve first summarized the situation:

With regard to the taxes to be paid by appellees in 1982
and 1983, the County assessed no tax on the value of the
leasehold without improvements. This was apparently
taxed by the state as intangible personal property pursuant
to Section 196.199(2)(b), Florida Stetutes (1981).

‘However, taxes on the improvements made by the
lessees/appeliees were assessed at the full real property
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rate. Appellant/Tax Collector issued tax certificates on the = -
property to enforce the. assessments. Appellees filed a
complamt requesting declaratory and injunctive rellef The
-trial court granted summary judgment in favor of appellees
- finding that the real property belonged to the County, thus
- making tax certificates an improper method of enforcing an
assessment,-and finding that the assessments should have
been at the intangible property rate instead of the real
| propsrty rate. We afﬁrm on both grounds

Id., at 690- 91 Wc explamed our holdlng by referencc to the govemmg statutes

The general method of taxatlon 18 prescrlbcd in other parts
of Florida Statutes e.g. Chapters 193 and 200. However, =
within Chapter 196, entitled “Exemptions,” appears - -
Section 196. 199(2)(b) Fl—or-ida Statutes ( 1981) [FN31:

FN3 The statute was shghtly chancred in 1985 Chaptcr
85-342, Laws of Florida. |

,_(2) Property -owned by the following
governmental units, but used by
nongovernmental lessees, shall only be
exempt from taxation under the followmg
condmons '

(b) . . . Such leasehold estate shall be taxed
-only as intangible personal property pursuant
to Chapter 199 if rental payments are due in
constderation of such leasehold estate. If no
rental payments are due pursuant to an
. agreement creating such leasehold estate, the
leasehold shall be taxed as real property.
Nothing in this section shall be deemed to
exempt personal property, buildings, or other
real property improvements owned by the
lessee from ad valorem taxation.




The exemption con‘ramedm this sectmn is apphcable to the
instant leaseholds. All parties concede that the' exemption
.- applies to the real property on ‘which the 1mprovements
‘were built. However, appellants argue the novel
- proposition that the improvements, which are. property of
" . Bscamibia County, and the development of which is the
~ express purpose of the creation of the leasehold are not
part of that leasehold. We can find no basis in law or .-
reason for determining that the i improvements on the real
- property are not'as much a part of the leasehold as the real
property itself.
_ ~The trial court correcﬂy deterrrurled that the
assessments placed on the improvements to the subject
- property were erroneous and should have been determined
“at the intangible personal property rate pursuant to the
above quoted sectlon | : ‘ :

ch at 691-92. In the present case, Santa Rosa County’s PrepertysAppraiSer and Tax

Collectoraga n e_h_ (now .less‘)“nevel

are property of Escambia County, and the de_veleprnent' of 'Which 18 ’rhe express

purpose of the créaﬁon of the leaserrold,' are not part of that‘.leasehold.” 1d. at 691,
| V. |

. Since we do not sit .en banc, we are bound 'by stare decisis to follow‘the

decision in Bell v, Brvan. The majority opinion contends that Bell v. Bryan “4s not

controlling because the issue of equitable ownership was not addressed.” Ante p. 4

n.2. Bﬁt nothing else could have been addressed in Bell v. Bryan. Legal title has

~mever been in question. The issue in Bell v. Bryan, like thé issue here, was neither

more nor less than whether the lessees owned real property Improvements for ad
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valore_rn tax purposes. Tho.se. Iessees did_ not 'have deeds _to the" real Iproperty'
irriprovenlents, jus‘t as .these'lessees. do not. | | |

The rnaJ orrty oplrnon argues, in essence that the duration of the Ieases 1S such
that asa praetreal matter the Iessee can be deemed the owrer. of thefee 1nterest But
thrs arcrnment overlooks the srgnlﬁcance of ehapter 80- 368 8 2 at 1500, Laws of
Florida. Reveahngly, the argument also proves too nmch It applles with. equal force

to the 1mprovements and to the 1and 1tse1f and must be reJ ected for that Teason. The

-ort gnral deed restrlctlon—and perhaps the Supremacy Clause—as Weli as Florrda law .

over the last twenty—ﬁve years malce nnnnstakably clear that the land owned after alI

' by-the. sover’e_lgn, is not to be t.axed. =

The. other:group of cases the majority opinion cites involves situations where

1essees are deemed beneﬁ01a1 or eqmtable owners of property to whrch government

' temporarrly holds title as part of some ﬁnancnng arrangement In these cases, once

| -the' ﬁnancnng 1s commplete, the lease terminates and the property or its value devolves

“In stark contrast, to reiterate, the trial judge found in the present case that the

taxpayers acquired no interest in the improvements: :
During and after the term of the lease, the lease agreements
‘do not provide an opportunity for the Plaintiffs to acquire
‘any Interest in the improvements through an option to
purchase or otherwise. In additior, the lease agreements
do not contain a provision providing compensation to the
Plaintiffs as a result of the early termination of the lease.
Further, the Flaintiffs must surrender possession of the
leaschold at the end of the lease term without
compensation.
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on the beneficial owner "automatically or uponpayment ofa no_miﬁal sum. The leases

‘in the present case afford no oﬁtiori to purchase, and no pos'é,ibilify for the lessee to

obtain the value of the improvements he is bound.to surrender to the lessor upon

termination of the lease.’

In sum, like.the-Béﬂ v, B:y‘ an cdurt, I “can find n6 'basis. n I1aw or reason for .

detefmining that the improvements on the real property are not as much a part of the

. leasehold as the real property itseif.”. Bell v. Brvan 505 So. 2d at 691-92.
) o - ‘ s : - . )
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IN THE CIRCUIT COURT IN AND FOR
SANTA ROSA COUNTY, FLORIDA

LEWISY.and BETTY T. WARD,
ROBERT H. COLEY and LINDA
K. COLEY, HOMER EDWARD
WEIDLICH, JR. and MATHEW
and ANGELA GARDNER,

Plaintiffs,
V.

GREGORY S. BROWN,
Property Appraiser of Santa
Rosa County, Florida, and
ROBERT G. McCLURE,
Tax Collector for Santa Rosa
County, Florida,

Defendants.
/ Case No.: 01-892-CA01-DJ.

ORDER GRANTING DEFENDANTS®’ AMENDED MOTIOI\i FOR
SUMMARY JUDGMENT AND ENTRY OF FINAL SUMMARY JUDGMENT

THIS MATTER is before the Court upon Plaintiffs’ Motion for Pértial Surnmary
Judgment, Plaintiffs’ Motion for Final Summary Judgment, and Defendants’ Amcnde;:l Motion
for Summary Jucigmcnt. In the underlying complaint, the Plaintiffs are seeking declaratory and

injunctive relief through a determination that their leasehold interests on Navarre Beach are
exempt from ad valorem property taxes in tax year 2001 pursuant to section 196. 199, Florida
Statutes.
‘Both parties assert that there are no genuine issues as to any material fact and that the
causé of action may be resalved as a matter of law. Having heard arguments of counsel, the
memoranda filed in support of the motions, the case record, and being otherwise fuily advised m

the premises, the Court finds as follows:




Findings of Fact

On or about February 11, 1956, Santa Rosa Island Authority, an agency of Escambia
County, Florida, entered into an agreement to lease the Navarre Beach section of Santa
Rosa Jsland to Santa Rosa County (hereafter referred to as the “Prime Lease.”) fora term
of 99 years with a 99 year renewal option. -

. Paragraph 2 of the Prime Lease provides in pertinent part:

Lessee [S anta Rosa County] or its said agency may grant leases with respect to all or

any part of the demised property for residential, recreational, and commercial
purposes, provided the leases shall be substantially upon the same terms,

considerations, conditions as like leases then in use by the lessor [Santa Rosa Island
Authority]. -

(Exhibit 2, Exi]ibits to-ME:morandum in Support c;f Plaintiffs Motion for Summary
Judgment and in Opﬁosition to Defendant’s Motion for Summary -Judgfnent-ﬁled
on March 3, 2003 (herea.ftef “Exhibif:s in Support of Plaintiffs’ Motion for

- Summary Judgment™)) |
Atthe time the Prime Le.ase was executed, all leases in use by the Santa Rosa Istand
Authority provided that title to any improvements to the leass:d propérty would vest
forthwith in Escambia County. {(Exhibit 3, Exhibits in Support of Plaintiffs® Motion for
Sﬁmmary Judgment).
Plaintiffs are residential lessees, assignees, or ;ub-lessees from Santa Rosa County,
Florida. The Plaintiffs Lewis and Betty Ward and Robert and Linda Coley have
sondominium units located on their leaseholds in Navarre Beach, Homer Weidlich has a
condomipium unit and a townhome located on his leaseholds in Navarre Beach. Mathew
ind Angela Gardner have a single family residence located on their leasehold in Navarre

Beach. The Wards, Coleys, and Weidlich rent their units to third parties while the
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- Gardner’s residence is owner occupie&. (Exhibits A, B, C, and D, Defendant’s First
Notice of Filing in Supﬁort of Property Appraiser Brown’s Motion for Summary
Judgment filed on February 11, 2003 (hereafter “Defendant’s First Notice of Filing”)).
The term of the Plaintiffs’ leases is for a périod of 99-years with an option to renew for 99
years. If the Plaintiffs observe and perform all conditions of the lease, they shall hold and
enjoy the premises for the lease term. (Exhibits A, B, C, and D, Defendant’s First Notice
of Filing). |

. The Plaintiffs’ lease agreements with Santa Rosa County require the payment of ground

rent throughout the term of the lease. (Exhibits A, B, C,'and D, Defendanf"s First Notice

of Filing).

The leases or sub-leases between Santa Rosa County and Plaintiffs contain a section
regarding improvements that substantially contains the folloWing language: (1) “Tifle to

| any building or other improvements of a permanent character that shall be placed upon

the leased property by lessee shall vest in lessor, or its assigns, upon the termination of

this lease, and lessee acbo;?vledge's that it shall not have the right to remove such fixed
and perrﬁanent improvemcntls from its leased property”, or (2) “Title to any buildings or
other improvements of 2 permanent character that shall be erected or placed upon the

]cased‘property by the Lessee shall upon the termination of this Lease vest in said Santa

Rosa County subject, however, to each and every provision of this Lease. Lessee

acknowledges that it shall have no right to remove such fixed permanent improvements

from leaged property.” (Exhibits A, B, C, and D, Defendant’s First Notice of Filing).

The Plaintiffs are permitted to convey, assign, transfer, or mortgage their leasehold

estates without prior written approval of Lessor. (Exhibits A, B, C, and D, Defendant’s
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First Notice of Filing).

9. The Plaintiffs’. lease agreements also include the following provisions: the Plaintiffs as
lessees or sub—lesseés may use the premises as provided in the lease; the Plaintiffs must
mﬁintain the property in a clean, atfractive and safe condition; the Plaintiffs fnust at their
'owﬁ cost and expense, repair and replace and majﬁtain the leased property in a good, safel
and substantial condition and shall use all economically reasonable precautions to prevent
waste, damage or injury to the leased pfoperty; the Plaintiffs must provide for insurance;
the Plaintiffs agree that the leased premises ﬁre subject to the terms, covenants,
conditions, and restrictioﬁs of the Prime Lease; in the event of destruction of any building
or improvements by fire, windstorm, Watér or other cause, Plaintiffs must fepair or
rebuild such building or improvement or be in breach of the lease agreement; all
insurance proceeds from the destruction of the premises are payable to the Lessor and the
Lessee jointly to assure repair or replacement of the improvements; and Plaintiffs must
pay all taxes imposed upon the leased property. (Exhibits A, B, C,and D, Defeﬁdant’s
Fﬁst Notice of Filing).

10. During and after the term of the lease, the lease agree;nents do not provide an opportunity
for the Pl;clintiffs to acquire any interest in the improvements throﬁgh an option to
purchase or otherwise. In addition, the lease agreements do not contain a provision
providing compensation to the Plaintiffs as a result of the early termination of the l=ase.
Further, the Plaintiffs must surrender possession of the leasehoid at the end of the lease
tf:rm without compensation. (Exhibits A, B, C, and D, Defendant’s First Notice of
Filing).

11. Intax year 2001, the property appraiser placed the improvements located on the




Plaintiffs’ leasehold properties on the tax rolls and imposed real prop érry ad valorem

taxes on those improvements.

Grounds for Summary Judement

The Plaintiffs raise the followings grounds for summary judgment: (1) Plaintiffs do not
have equitable or legal title to the improvements under the provisions of the leases; (2) chapter
718, Florida Statutes, does not subject fche condominium units to real property ad valorem
7 taxation;l (3) the propérty appraiser lacks ‘s_tanding to assert the defenses that sections
196.199(2)(b) and 199.023(1)(d) are unconstitutional; and (4) sections 196.199(2)(b) and
199.023(1)(d) are constitutional.

The Defendants assert the followings grounds fdr summary judgment: (1) the Plaintiffs
may not contest the taxable status of their improvements because they have failed to pay all taxes
due on their property as required by section 194.171(3) or M;le VIL, Section 13 of the Florida
Constitution; (2) the Plaintiffs have legal title to the improvements during the lease term; (3) the
Plaintiffs are t}ie equitable owners of their‘improvcmcnts; (4) chapter 718, Florida Statutes,
creates units of ownership in the condominium units that subjects the units to ad valorem taxes;
and (5) Sections 196.199(2)(b) land 199.023(1)(d) are unconstitutional under Article VII .of the
Florida Constitution and the Equal Prot'ectioﬁ Clause of the United States Constitution. |

Application of Law

Section 194.171(3) and Article VII, Section 13 of the Florida Constitution

The Defendants assert that the Plaintiffs may not contest the taxable status of their
leasehold improvements because they have failed to pay all taxes due on their property as
required by section 194.171(3), Florida Statutes, and Article VI, Section 13 of the Florida

Constitution. Specifically, the Defendants argue that the Plaintiffs admit that they are subject to
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intangibles tax pursuant to section 196.199(2) but the Plaintiffs have not paid any mtangibles tax
on their leaseholds. | |
Article VII, Section 13 of the Fiorida Constitution provides thaf “[u]ntil payment of all
taxes which have been legally assessed upon the property of the same owner, no court shall grant
relief from the payment of any tax that may be illegal or illegally assessed.” This constitutional
_provision is nét jurisdictional but merely precludes the granting of any relief until the legall.y
assessed taxes are paid. See Santana v. Metropolitan Dade County, 641 So0.2d 117 (Fla. 3d DCA
1994) (citing Collins Investment Co. v. Metropolitan Dade County, 164 So.2d 806, 808
| (Fla.1964)). As such, the allcgcd failure to pay all mtangible taxes would not prevent the
Plaintiffs from bringing suit to challenge the taxable status of tﬁeir leasshold improvements.
Unlike Article VI, Section 13 of the Florida Constituﬁon,’ the requirements of section
' 194;171(3) are ju;isdictional. See § 194.171(6), Fla. Stat. (2001). Section 194.17i(3), Florida
Statutés (2001), provides in pertinent part: |
_ Before an action to contest a tax assessment may be brought, the taxpayer shall
pay to the collector not less than the amount of the tax which the taxpayer admits
in good faith to be owing. The collector shall issue a receipt for the payment, and
the receipt shall be filed with the complaint.
Nonetheless, taxpayers are not required to file a receipt of payment where the taxpayer is not
challenging the valuation of an assessment but whether the property is taxable. See Mikos v.
Ringling Bros.-Barnum & Bailey Combined Shdws, Inc., 475 S0.2d 292, 283-94 (Fla. 2d DCA
1985), approved, 497 So0.2d 630 (Fl1a.1986). See also International Soc. for Krishna
Consciousness of Miami Beach, Inc. v. Robbins, 583 50.2d 767, 768 (Fla. 3d DCA 1991)
(ﬁnding that taxpayer was not required to pay any amoﬁnt 1o the tax collector before maintaining

suit based on good faith statement that no taxes were owed).
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In the instant case, the Plaintiffs are subject to the jurisdictional requirements of section
194.171(3). See Ward v. Brown, 28 Fla. L. Weekly D731, (Fla. 1st DCA Mar.13, 2003), review
granted, 848 S0.2d 1157 (Fla. July 14, 2003) (holding that the Plaintiffs are challenging the
property appraisér’s judgment to deny them an exemption uﬁder Chapter 196 and that the denial
of exemptions are “assessments” subject to the requirements of section 194.171). A plain-
reading of section 194.171(3) indicates that the statute only requires the taxpayer to malke a good
faith payment towards the tax in which he or she challenges, in this instance real property ad
valorem taxes. Therefore, the payment or nonpayment of intangibles tax is irrelevant to a
challengé to the assessment of real property ad vélorem taxes. Consequently, the Plaintiffs have
satisfied the jurisdictional prerequisites of section 194.171(3) by alleging the followilig n
paragfaph 31 of the Second Amended Complaint: |

Plaintiffs do no‘; owe ad valorem taxes on the improvements as the assessment of ad |

valorem taxes on their improvements is contrary to statute and Florida law and is

void. Plaintiffs, in good faith, do not admit that any ad valorem real estate taxes are

owed on their leasehold interests. Plaintiffs have otherwise complied with all

conditions precedent to the filing of this action.

See Mikos, 475 S0.2d at 293—94; International Soc. for Krishna Coﬁsciousness of Mfamf Beach,
Inc. v. Robbins, 583 So.2d at 768. |
Ownership of the Improvements

Unless specifically exempted from taxation, all leasehold interests in government owned
property are subject to taxﬁtion in the manner provided by law. See § 196.001(2), Fla. Stat.
(2001). The relevant taxation provisions applicable in the instant case are as follows:

Section 196.199(2)(b), Florida Statutes (2001), provides in pertinent part:

(2} Property owned by the following governmental units but used by
nongovernmental lessees shall only be exempt from taxation under the following
conditions:
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(b) ... the exemption provided by this subsection shall not apply to those portions of

-a leasehold or other interest defined by s. 199.023(1)(d), subject to the provisions of
subsection (7). Such leasehold or other interest shall be taxed only as intangible
personal property pursuant to chapter 199 if rental payments are due in consideration
of such leasehold or other interest. If no rental payments are due pursuant to the
agreement creating such leasehold or other interest, the Ieasehold or other interest
shall be taxed as real property. Nothing in this paragraph shall be deemed to
exempt personal property, buildings, or other real property improvements
owned by the lessee from ad valorem taxation.

(emphasis added).
Section 199.023(1)(d), Florida Statutes (2001), provides:

(1) "Intangible personal' property” means all personal property which is not in itself
intrinsically valuable, but which derives its chief value from that which it represents,
inciuding, but not Hmited to, the following:

(d) Except for any leasehold or other possessory interest described in s. 4(a), Art. VII
of the State Constitution or 8. 196.199(7), all 1easebold or other possessory interests
inreal property owned by the United States, the state, any political subdivisionof the
state, any municipality of the state, or any agency, authority, and other public body
corporate of the state, which are undeveloped or predominantty used for residential or
commercial purposes and upon which rental payments are due,

Section 196.199(7), Florida Statutes (2001 ), states in pertinent part:

(7) Property which is originally leased for 100 years or more, exclusive of renewal
options, ... shall be deemed to be owned for purposes of this section.

In light of the statutory language aﬁove, the ownership of the improvements constructed on the
leasehold will determine their tax status.

Florida law establishes that an owner for tax purposes can have sither equitable or legal
title. Page v. Fernandina Harbor Joint Venture By and Through Femandina Marina Investors,
Lid., 608 So0.2d 520, 522 (Fila. 1st DCA 1992), disapproved on other grounds, Sebring Airport
Authority v. Mclntyre, 642'S0.2d 1072 (Fla. 1994). Under the express terms of the leases in the

instant case, the improvements upon the ieaseholds remain property of the Plaintiffs until




terrmination of the lease. See Marathon Air Services, Inc. v. Higgs, 575 So.2d 1340, '1340-1'341
(Fla. 3d DCA 1991) (holding that 2 building was not part of government leasehold based on lease
language that provided improvemeﬁts remain the property of the lessee until the conclusion of
the lease period). As such, the intent of the lease is to grant legal ownerﬁhip of the improvements
" to the Plaintiffs for the duration of the lease.
This ownership provision potentially violates the restrictive conveyance in the Prime |
' Tease that all “leases shall be substantially upon the same terms, consideration, conditions as like
leases then in use by the lessor.” ' At the time the Prime Iease was executed, the leases on Santa
Rés;a Island provided for irnprovements to the leased property to vest forthwith in Escambia

County. Nevertheless, the legal impactﬁ of the different title vesting provisioné islirmnaterial
| because for purposes of ad valorem taxes Florida case law appears to focus on who has equitable
ownership of the property rather than legal ownership.' |

The ;:oncept of “ca'xing the equitable owners of proiaerty rather than the holders of bare

legal title is well-established in Florida law. See First Union National Bank of Florida v. Ford,
636 So.2d-523, 525 (Fla. 5th DCA 1993). See also Leon County Educational Facilities
Authority v. Harisfield, 698 So.2d 526, 528 (Fla. 1997) (stating that “[t]he concc;pt of equitable
OWHérship in ad valorem taxation has long been a part of Florida laﬁv.”). In determining the

taxability of property, courts should look to the substance and not form of the parties’ interess.

tenseholders on Santa Rosa Isiand chaltenged the assessment of real property ad valorem taxes on the improvements
they had constructed on property owned by Escambia Comnty. Emphesizing the language in the lease that the
improvements vested inmediately in the county, the First District concluded that the improvements were *‘as much a
part of the leasehoid as the real property itself.” See id. at 691-692. Consequently, the appellate court determined
that the exemption contained in section 196.199(2)(b) applied to the ieaseholds and affirmed the trial court’s finding
that the improvements should have been assessed at the intangible personal property rate. See id. Because the First
District did not address equitable ownership, the decision in Bef! is not controlling in the present case. Furthermore,
a5 discussed in the next section, the Court finds equitable ownership a critical component in deterrmining the
taxability of property.

! One notable case decided strictly on legal ownership is Bell v. Bryan, 505 S0.2d 690 (Fia. 15t DCA 1987). In Bel,




See Ford, 636 S0.2d at 527. See also Parker v. The Hertz Corporation, 544 S0.2d 249, 250 (Fla.
2d DCA 1989) (noting that “[i]n the field of taxation, administrators of the laws and the courts
are concerned with the substance and realities, and formal written documents are not rigidly
binding.”) (quoting Helvering v. F & R Lazurus & Company, 308 U.S. 252,255 (1939Y).

A lessee is deemed the equ_itable owner of the property if the lessee holds “virtually all
the benefits apd burdens of ownership” of tile leased property. See Robbins v. Mt. Sinai Medir,;af
Center, fnc;, 748 So0.2d 349 (Fla. 3d DCA. 1999) (citing Leon County Educational Facilities
Authority, 698 S0.2d at 527). A determination of whether the benefits or burdens of .ownership
have péssed to a lessee involves the consideration of several factors and is a fact driven analysis.
See id. The “benefit and burden” factors considered by Florida courts include the following: .(1)
the length of the lease in regards to the useful life of the pfoperty; (2) right to-encumber the
property with debt; (3) option to purchase or remove the leased property at the end of the lease
term; (4) right of possession and control; (5) right to dispose of, alienate, or transfer property
righfs freely and without interference and restraint; (6) right to receive income from rental; (7)
obli g.ation to insure property; (8) responsibility to maintain and repair property; and (9) duty to
. pay taxes. See generally Offutt Housing Company v. County of Sarpy, 351 U.S. 253 (1956);
Leon County Educational Facilities, 698 So.2d at 526-530; Gay v Jemison, 52 S0.2d 137 (Fla.
1951); Robbins, 748 So.2d at 351-352; Parker, 544 So0.2d at 250-252; Hialeah, Inc. v. Dade
County, 490 S0.2d 998 (Fla. 3d DCA 1986).

In the instant case, the Plaintiffs have the right to use or rent the improvements for the
lease term plus renewal as long as they observe the lease conditions. The Plaintiffs may
encumber the leasehold interests with debt and have the right to transfer their pfoperty rights.

They can realize the appreciation i value from a sale as well as the right to recerve rental
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income. If the improvements are damaged, the Plaintiffs are obligated to repair or rebuild.
Furthermore, the Plaintiffs must iﬁsure and maintain the improvements agid are responsible for
any taxes. In light of the above factors, the lease Provides the Plaintiffs with sufficient indicia of
ownership of the improvements to cdnvey equitable title.
 In determining that fhe Plaintiffs are the equifable owners of the improvements, the Court

- placed emphasis on the length of the ground leases in Telation to tﬁe useful lives of the Plaintiffs’
improvements. See, e.g., Oﬁ’u;t Housing Company, 351 U.S. at 261 (attributing the full value of
the improvements on a federal leasehold to the lessee because the léssee would enjoy the entire
worth of the buildings, which had an estimated useful life of 35 years, over the 75 year lease
term); Gay, 52 S0.2d at 137-138 {finding that a housing project constructed on federal land was
equitably owned by the lessee based in part on the fact that the useful life of the building would
end prior to the expiratioﬁ of the 75 year lease); Brookley Manor, Inc. v. State, 90 S0.2d 161

(Ala. 1956)- (holding that housing project constructed, maintained, and operated on federal land
| for 75 years under lease was subject to ad valorem taxes even thcugh the lease provided that all |
improvements would revert back to the govemmcnt without compensation to the lessee). But see
Metropolitan Dade County v. Brothers of the Good Shepherd, Inc., 714 So0.2d 573 (finding tﬁﬂt
agsignee of 99 year lease was not fhe equitable owner of home built on a gov'.érnment leasehold
based primarily upon the fact that the assignee had to surrender the improvements to the tandlord
at the end of the lease term without compensation) 2 In Archer v. Marshall, 355 So.2d 781 (Fla.
1978), the Florida Sﬁpreme Court discuss_gd the trial court’s rationale with respect to the

improvements of leaseholders on Santa Rosa Island:

? Noting the Third District Court of Appeal never addressed the useful life of the improvement ir: relation to the .

length of the iease, the Court finds that the opinion in Brothers of the Good Shepherd is distinguishable from the
present case.




... since substantially all of these leases are for 99 years plus a 99 year option to
renew, it cannot be said that Escambia County has or will receive any improvements
of value upon the termination of the lease agreements. Certainly the improvements
which have been made upon this property will have long since been destroyed prior
to the end of the leases. Since these leaseholders have the equivalent of fee simple

ownership, it does not appear that they have enriched the county in any manner by
building on the land.

Archer, 355 So.2d at 784. See also Williams v. Jones, 326 So.2d 425, 436 (Fla. 1975) (stating
that “a lease for a term of 99 years or more is tantamount to ownership of the fee.”). This Court

agrees with the rationale expressed in Archer. The fact that the economic and useful lives of the

- Plaintiffs’ improvements will expire well before the expiration of the lease supports the Court’s

holding that the Plaintiffs are the equitable owners of the improvements.’

Moreover, the Plaiﬁtiffs ability to “own” their real property improverments under section
196. i99(2)(b) is not impacted by the fact that the ground leases in the instant case are for less
than the statutory decleration of 100 years under section 196.199(7). See Parker, 544 So.2d at

251. There is nothing within section 196.199(7) barring the examination of exu'insic-critéria n

deciding the question of ownership under section 196.199(2}(b). Id. Consequently, having

determined that the Plaintiffs are the equitable owners of their improvements, those
improvements are subject to ad valorem taxes. See § 196.199(2)(b), Fla. Stat. (2001} (providing
that “[n]othing in this paragraph shall be deemed to exempt personal property, buildings, or other

real property improvernents owned by the lessee from ad valorem taxation.”) (emphasis added).

? For depreciation purposes under the Internal Revenue Code, the applicable recovery period or estimated useful life
for residential rental property is generally 27.5 years and nomresidential real property is generally 39 years. See 26
T.8.C. § 168. The tax filings in the record reveal that the Wards and Coleys claimed an estimated usefu! life of 27.5
years on their units and Weidlich claimed a useful life of 31.5 years. In his answer to interrogatories, Mathew
Gardner estimated the remaining useful life of his real property Irprovernents at 40 years based upon his knowledge
of the number of years generally used to estimate the economic life of property for purposes of mortgage financing.
The Court acknowledges that the useful life of an asset is only an estimate as to the time period the asset is
reasonably expected to be useful to the taxpayer and that it does net represent the useful life inherent in the asset or -
the physical life of the asset. See 47A Internal Revenue § 239 (2004). Nevertheless, while the estimated usefu! fife




This Court’s holding on the equitable ownership issue makes it unnecessary to consider
the issue involving chapter 718, Florida Statutes. Furthermore, because the case can be decided
on otber grounds, the Court declines to address the coﬁstitutionality of secﬁon_s 196.199(2)(b)
and 199.023(1)(d). See M.Z. v. State, 747 S0.2d 978 (Fla. 1st DCA 1999) (declining to address
constitutional issue on basis that constitutional questions should be décided 1n a case only when
they are necessary to the disposition of that case).

Accordingly, it is ORDERED AND ADJUDGED as follows: .

1. 'ThePl_aintifEs’ Motion for Partial Summary Judgment is DESMISSED. The Cout did

not ﬁddress the merits of the motion because the equitable ownership issue is dispositive.

2. The Plaintiffs’ Motion for Summary Judgmént 1s DENIED.

3. 'Iﬁc Defendants’ Amended Motion for'Summary ._Tudgment is GRANTED. For the

reasons set forth above, the Plaintiffs are the equitablg owners of their improvements and

fhe improvements are subject to ad valorem taxatioﬁ.

4, This Order shall constitute Final Iudgment in this action:

DONE AND ORDERED in Chambers at the Santa Rosa County Courthouse, Milton,

<
Florida, on this /& day of March 2004,

(Fot G Orae

Paul A. Rasmussen, Circuit Judge

Copies to:

Danald H. Partington, Esquire
Benjamin K. Phipps, Esquirs
joseph C. Mellichamp, IIL, Esquire
Roy V. Andrews, Esquire

Elliott Messer, Esquire

Thomas Findlzay, Eaguire

and actual life of the improvements may vary, the Plaintiffs will still substantially enjoy the entire useful and
economic lives of their improvements given the substantial unexpired terms of their ground leases.

13







IN THE CIRCUIT COURT IN AND FOR ESCAMBIA COUNTY, FLORIDA
ALVIN'S STORES, et. al.,
Plaintiffs,

vs. CASE NO. 04-2281-CA-01
' DIVISION “A”

CHRIS JONES, Property Appraiser

for Escambia County, Florida, and

JANET HOLLEY, Tax Collector
for Escambia County, Florida,
efendants.

ORDER GRANTING SUMMARY JUDGMENT RELIEF.

.- This cause is before the Court pursuant (o notice upon cross-motions of the
parties for summary judgment. The parties were present and heard through counsel and they
have asserted to the Court that there is no genuine issue of disputed material fact so that this
action may be resolved as a matter of law on the motions as presented. Having heard
argument of counsel, having considered pleadings and affidavits of record as well as
memoranda of law in support of aﬁd in opposition to said mo‘tions, this Court conéludes

plaintiffs’ contentions contain purported factual distinctions without any legal difference and

that Ward v. Brown, 919 So 2d 462 (1 DCA 2005) would control to bar the relief plaintiffs
seek, In support of this determination, this Court enters the following findings of fact and

conclusions of law:




FINDINGS OF FACT

1. The ﬁroperty .at Pensacola Beach, Escambia COunty, Florida, was
conveyed to Escambia County by fche United States of America by deed dated January 15,
11947, which deed granted to Escambia County the right to lease said property but otherwise
not to dispose of or to convey it.

2. The following yéar, the Florida Legislature by special act created the
| Santa Rosa Island Au‘thqrity (SRI_A) and delegated to it the powers granted to Escambia
County to develop and lease such property. |

3. Since that time Escambia County through the SRIA has'subleased parts
of this property to private parties and entities including plaintiffs’ businesses.

4, Plaintiffs are direct lessess, lessees by assié,nment or sub-lessees of
properties on Pensacola Beach. The thirty-seven plaintiffs derive their leasehold intcrests
through thirty-two leases issued by the SRIA.

5. The majority of plaintiffs’ ieases are for 99-year terms. Most of the 99-
vear leases have oplions to renew for further 99-year terms and eleven of the thirty-seven
plaintiffs have options for further renewals of addilional 99-year periods on like terms and
conditions after the first renewal period. Some of the plaintiffs’ leases have shorter terms
and not all are identical in form. BEscambia County construss these interests as specially
classified “real property interests” which are “the equivalent of fee simple ownership.” None

of these leases is automatically renewable.

0.




6. Plaintiffs use their [eagehold estates and any ilﬁprovements thereon
predominantly for commercial purposes and rent is iaayable én the leases creating the
leasehoid estates.

7. All of plaintiffs’ leases provide that title to ény buﬂding-or other
'improvementsr of a permanent character erected or placed on thé premises shall vest in
zscambia Coupty.

8. Nomne of these leases contains any clauses grantiﬁg to plaintiffs an
option to purchase ever the leased property or to acquire otherwise legal title to the leasehold
improvementé.

9. Plaintiffs have ﬂie right to use or rent the improvements, encumber
their interests, ﬁansfer their property rights, and realize any appreciation in value from sale
or rental income. They insure and maintain the improvements and are responsible for the
payments of premiums and taxes. Plaintiffs also bear the full risk of loss on the
improvements and are entitled to payment of insurancé proceeds when cl.aims are paid. All
thesé benefits and burdens of ownership are expressed in the terms of the leases filed in this
action and plaintiffs admit having such benefits and burdens of ownership. Parenthetically,
this Court observes and surmises that should any of plaintiffs’ ieaschold interests become the
subject of an éfninent dommain action, plaintiffs would in ali likelihcod assert entitiement to

payment of compensation for loss or damages sustained as a result of such taking.




10.  Neither the SRIA nor Escambia County does any maintenance or F‘ﬂpiii;
on the subject propertics. The SRIA does not attémpt to track the value .of plaintiffs’
improvements or any other realty on Pensacola Beach. The SRIA pays no insurance
premiums on any of the properties in suit and it has net cellected any proceﬂds from
insuranee tlaims on these properties. Even in those instances in which properties have been
destroyed by hurric.ancs, the SRIA has Hot received insumﬁc;a proceeds or filed any legal
action to require rebu'ilding or to seek defiult under the lease agreements.

11. The SRIA does not advertise that such property is exempt from ad
~valorem taxatiorn.

12. Plaintiffs,-ﬁetthe SRIA, receive the full benefit of any capital gains or
appreciation in the value of their properties. Plaintiffs also depreciate the improvements on
their federal incame tax returns. In this case the useful lives of the plé.intiffs’ improvements
are shorter than the terms of the land leases. Thus, the plaintiffs will enjoy the full value of
the improvements over their useful lives prior to termination of the land leases.

13.  While plainiiffs do pay lease fees, these feeé do not support county
services and are not depcn_sited in the general fund of Escambia County. Thése iease fees are
used for the administration of SRIA, maintenance of the beach and parks, payment of
1ifeguards‘and other emergency personnel and promotion of beach affairs.

14.  Without the collection of real property ad valorem taxeé from plaintiffs
and other beach residents, p}ziiﬁtif& would pay nothing to the general fund o
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County and would derive a tax benefit not generally conferred to other vesidents of BEscambia
County. |

15.  For aperiod of sixteen years (1988 through 2003) the defendants did
nat z’xppraise any of the improvements on Pensacola Beach as real property-or seek to collest

real property taxes on said improvements.

CONCLUSIONS OF LAW
1. This Court has jurisdiction over the subject matter of and the parties
to this. action.
2. This Court concludes pléintiffé are the equitable owners of the

improvements to their real property and that the issues posited herein are governed by Ward
v. Brown, 919 So 2d 462 (1 DCA 2005).

3. Because of the foregoing disposition this Court finds it unnecessary to
address the constitutional issues raised by defendants.

4, - The doctrine of res judicata and the holding in Bell v. Bryvan, 505 So
2d 690 (1 DCA 1987), are not applicable to this action to warrant judément as a matter of
taw in favor of plaintiffs. |

5. Defendants are entitled to judgment in their favor as a matter of law.




Accordingly, it is

ORDERED:
1. Plaintiffs’ motion for summary judgment' be and the same is hereby DENIED.
2. Defendants’ motion for summary judgment be and the same is hereby

GRANTED and counsel for defendants shall prepare an appropriate final judgment
consistent with the foregoing pronouricements.

DONE AND ORDERED at Pensacola, Escambia County, Florida, this {7 % day

i,

NICKOLAS P. GEEKER
CIRCUIT JUDGE

of November, 2006.

Copies furnished to:

«Thomas M. Findley, Esq., P O Box 15579, Tallahassee, FL 32317
Elliott Messer, Esq., P O Box 15579, Tallahassee, FL 32317 -
M. J. Menge, Esq., 226 So. Palafox, 9" Floor, Pensacola, FI. 32502
Danny L. Kepner, Esq., 226 So. Palafox, 9" Floor, Pensacola, FL 32502







IN THE CIRCUIT COURT OF THE FIRST
JUDICIAL CIRCUIT, IN AND FOR
ESCAMBIA COUNTY, FLORIDA

AMERICAN FIDELITY LIFE
INSURANCE COMPANY, and
TRANSWORLD ASSURANCE
COMPANY,
Plaintiffs
CASE NO.: 2004 CA 002292
V. DIVISION: F

CHRIS JONES, Property Appraiser
of Escambia County, and

JANET HOLLEY, Tax Collector for
Escambia County, Florida

Defendants.
o /

ORDER GRANTING DEFENDANTS?
MOTION FOR SUMMARY JUDGMENT
AND ENTRY OF FINAL JUDGMENT
THIS MATTER came on for hearing before the Court upon Deféndants‘ motion for
summary judgment. The Court having reviewed the motion, record evidence, and the
memoranda filed in support and opposition to the motion, having heard argument of counssl, and
being otherwise fully advised in the premises, it is hercby ORDERED AND ADJUDGED
THAT: The Defendants’ Motion for Summary Judgment is granted. In support of this Order,
the Court makes the following f'mc‘lings of fact: |
FACTUAL FINDINGS.
1. The land presently.under]ying the Plaintiffs’ improvements was conveyed by the
United States of America to Escambia County in 1947. By Special Act, the Legislature. created

the Santa Rosa Island Authority (“SRIA”) to serve as agent for Bscambia County and to lease




such land on Santa Rosa Island f"or develbpment. Ch. 24500, Laws of Florida (1947).! Both
Fscambia County and Santa Rosa County have subleaé.ed parts of this same tract of land to
_private parties, including the P]ai‘n‘tiff businesses. |

2. In the cas¢ at bar, the Plaintiff corporations own coudomini—urn- units built on land
that was originally leased by the SRIA to a prfva"te party for a 99-year term, Wlth an option to
renew for a further term of 99 years. See Complaint and Lease Exhibits attached thereto.

3, The leased land was ulﬁmatcly transferred to the developer of the Beach Club
Condominiums. See C’omplaini‘,. Par. 2. In 1986, the developer filed the Declaration of
Condominium for the Beach Club. See Defendants’ Notice of Filing, Exhibit I—T&B D. The
SRIA joined in the declaration. The purpose of the Declarat%011 of Condominium was to submit
the inaprovements to “condominium ownership.” Id.; ‘See also Deferidants’ Notice of Filing,
Exhibit II - Admission #12 (Plaintiffé admitting that the filing of the declaration “had the effect
of submitting the improvements at issue to condominium ownership™).

4, After the declaration of condominium created the Beach Club condominitan
units, the Plaintiff corporations acquired twenty-five (25) of tﬁe units as investment property.
See Complaint; par. 2. The Plaintiff corporations rent their condominium units to third parties.
See Defendants’ Notice of Filing, Exhibit I-B.

5. The underlyiﬁg land lease provides that neither the SRiA nor Escambia County
will have the legal title to any buildings or improvements until the termination of the land lease.

The pertinent portions of the leases state: “Title to any building or other improvements of a

! A portion of this land was leased to Santa Rosa County. Thus, the land underlying'thc
~ Plaintiffs’ improvements is part of the same federal land prant involved in Ward v. Brown, 919 So0.2d 462
(Fla. 1 DCA 2005).




permanent character that shall be placed upon the Leaged Property Ey Lessee shall vest in Lessor
[i.., SRIA}, or its assigns, upon the termination of this Amended Lease ....” See Complaint,
Par. 5.

6. The unduarlyin,g;r lease obligates the laﬁd lessee or their assigns to pay “all existing
and future taxes [and] assessments” on fhe property during this period. Moreover, the
condominium documents and statutes provide the exclusive right of possession and control to the
Plainﬁffs for each condominium wnit at issue, See Defeﬁdanrs " Notice of Filing, Exhibit I-Tab
D, p. 2 (committing improvements to “condominium ownership;” see also §718.106(3),'F]a-.
Stat. (2004)(granting exclusive riéht of possession and contfoi to condominium unit owners).

- T The Plaintiffé enjoy the rcntall income from the condominiwm. u;lits. for their own
bencfit. See Defendants’ Notice c-:lf Filing, Exhibit .I—Tabs B and E (anhual financial statements
and income tax returns). The 2004 financial statement for Plamtiff Trans World Assurance
Company lists “real estate owncd” by that Plaintiff corporation to include over $1.5 million in
real estate at the Beach Club Condominiums. See Defendants’ Notice of Filing, Exhibit I-Tab B,
2004 Annual Statement. The same statement shows that the taxpayer has written off close to
$400,000 in depreciation deductions for their Beach Club condominium properties. Similarly,
Plaintiff American Fidelity Life Insurance Company, on its 2004 ammual statement, lists
approximately $1.5 million in additional real estate owned at the Beach Club and a similar
history of close to $400,000 iﬁ depreciation write downs. Id., 2004 Annual Statement for
| American Fidelity. The Plaintiff corporations admit that they enjoy the depreciation and other
deductions relating to the ownership of these properties for their own tax benefit See eg,

Defendants’ Notice of Filing, Exhibit II, Admission #9.




8. The Plaintiffs have the full right to sell thc_eir condominium units. The Plaintiffs
also have rthe right to freely encumber their propertiss with mortgages. See Deferndants’ Notice
of Filing, Exhibit IT - Admission #11. Neither the SRIA 1151' the County does any maintenance or
repair on the subject properties. . See Defendants’ Notice of Filing, Exhibit [II, Interrogatory
Answer #18, Instead, the Plaintiffs bear the full bﬁrden of repairing, maintaining and insuring
their units, while the Beach Club- Condominium Association, of which Plaintiffs are members,
has the full .responsibility for the maintenance, repair and insurance for the exterior of the

-condominium. Defendants’ Notice of Filing, Exhi‘bft I-Tab D, p.' 12-13. The land lease also
confirms that the full burdens of reﬁair, maintenance, insurance and the payment of taxés and
other obﬁgations associated with the properties 1i¢s with the Plaintiffs. See, Complaint, Lease
Exhibits. The Plaintiffs maintain full insurance coverage at their own cost for.théir sole benefit
with respect to the interior of their condominiu;m units while the condominium association ﬁays
for the insurance on the remainder of the buildings, as funded by condominium unit owner
assessments. Defendams’Nofice_bf Filing, Ex. A, p. 21-22.

CONCLUSIONS OF LAW,

1. Introduc.tion.

Plaintiffs’ argument that their improvements are to be classified as intangibles and
therefore are exempt from real prc.)perty ad valorem taxation must be “strictly construed” against
- them. §196.001(1), Fla.Stat. (all real property m this state is subject fo tax, unless “expressly”
exempt); Sebring Airport Aurho;ﬂitj) V. Mclntyre, 642 So.2d 1072, 1073 (Fla. 1994). An
‘interlocutory appeal in Ward v. Brown, 894 So.2d 811 (2003)(Brown I), addressed the question

of ‘whether similarly situated leaseholders on Navamre Beach were seeking an exemption. The




Supreme Court of Florida conc:h;ded: “We also rejeot-the petitioners’ claim that they are not
claiming an exemption.” /d. at 816. The Supreme Cowrt cited the very statute at issue in this
case, section 196.199(2), in notiné: “Tt 1s apparent that petitioners é.re secking some form of the
‘exemption’ refated to govemmgnt-owned and leased property.” JI4. This Court must also
follow the principle that _substancé controls over form in matters relating to the imposition of
taxes. Pa'rker v. Hertz Corporation, 544 So.2d 249-, 250 (Fla. 2d DCA 1989).

The assessments in this case are directed to the condominiwm uniis, which are units of
real property under Chapter 718, Florida Statutes. The Property Appraiser Chris Jones
determined that the units fall squarely within the language of section 196.199(2)(b), Florida
Statutes, which addresses the application of the governmental exémption to improvements built
by private parties on government Icaseﬁolds.' That subsection provides: “Nothing in this
paragraph shall be deemed to exempt . ..buildings, or other real property improvements owned
by the lessee from ad valorem taxation.”

1. Application of Ward v. Brown,

In Ward v. Brown, Case No. 01-892-CA01-DJ, this Court held on March 18, 2004, that
taxpayers, with substantially similar lease agreements on Navarre Beach in Santa Rosa County,
' were.the equitable owners of their improvements. The leases involved in Santa Rosa County
were required to be “substantially upon the same terrms, coﬁsiderations, conditions as like leases
then in use [in Escambia Countyl.” See Ward Order at p. 9. The Ward Order was affirmed by
the First District Court of Appeal.” Ward v. Brown, 919 So.2d 462 (Fla. ¥ DCA 2005). In Ward
v. Brown, this Court concluded that the plaintiffs in Santa Rosa County bore virtually all of the
relevant burdens and benefits of ownership. On appeal, the First District affirmed, holding:

“Because we agree with the trial court that appellants have sufficient rights and duties regarding




the property to make them equitable owners, we affirm.” Ward v. Brown, 919 So.2d at 463
(citing Serv. Metro Corp. v. Bell, 786 So0.2d 1216 (Fla. 1% DCA.ZDOI) and Leon County Educ.
Facilities Auth. v. Hartsfield, 698 So.2d 526 (Fla. 1997).

After W.;zrd .v. Brown, this Court again determined that similarly sitvated taxpayers on
‘Pensacola Beach were subject to real property ad valorem taxation' in thé case of Alvz'n.'s Storzs
V. Chrisl Jofze.s, Case No. 04-2281-CA-01. The Alvin's Stores litigation involved thirty-seven
plaintiffs who were determined to be the equitable owners of improvements built on leaseholds
from the Santa Rosa Island Authority. The tlfiai court’s decision was affirmed per curiam by the
First District Court of Appeal in Case No. 1DO7-0149. In addition, this Court held in Portofino
Tower One Homeowners Association v. Chris .fones, Case No. 04-CA~2288, that Portofino
condominitm unit owners were subject to ad valorem taxation at local government tax rates.
That case is now on appeal.

Like the plaintiffs in those prior cases, the Plaintiffs in this case enjoy the beneﬁts and
bear the burdens of ownership. The Plaintiffs e.njoy the rental income and‘the right to capital
appreciation 5_11 each of their units. They also enjoy the right to depreciate the units for federal
tax purposes. See Defendants’ Notice of Filing, Answers to Requests for Admissions, Numbers
4, The Plaintiffs in this case bear the burdens of ownership, including the burdens to repair,
maintain and insure their properties. See Defendants’ Notice of Filing, Responses to Requesls
Jor Admissions. They are also re;:ponsible for the payment of any and ﬁil taxes associated with
their properties. Jd. The Plaintiffs bear the full risk of loss on the improvements. All of these
obligations are expressed in the terms of the leases filed in this case. Because the Plaintiffs bear

all of essential burdens and benefits of ownership, Ward v. Brown dictates that the Plaintiffs are




‘considered to be the owners of their condominium units_ for real property ad valorem tax
purposes. -
In addition to the general “benefits and burdens™ analysis conducted by this Court and the
First District Court of Appeal in .Ward v. Brown, the First District also expressly held that any
- leasehold with an initial term of over 98 years must be considered to be the equivalent of
ownership under the Florida Constitution. The First District held: “{The Florida Constitution
expréssly obntemplates equitable owmnership for leases with inmitial terms of 99 years By
providing homestead exemptions for leaseholds in excess of 98 years.” Id. at 464 (citing Art.
VI, §6(a), Fla. Const,). Based on the foregoing, Ward v. Brown ié digpositive of the issues
presented in the instant case. |
This Court also places reliance on decisions of the United States Supreme Court, the
Supreme Court of Florida, and this Court n Ward v Browﬁ, analyzing .the length of the lease in
relation to the useful life of the improvements. The Supreme Court of Florida relied on this
factor in Archer v. Marshall, 355 So.2d 781, 784 (Fla. 1978):
[I]t cannot Be said that Escambia Couhty .has or will receive any
improvements of value upon the termination of the lease
agreements. Certainly the improvements which have been made
upon this property [specifically, on Pensacola Beach] will have
long since been destroyed prior to the end of the leases.
See also Gay v. Jemison, 52 So.2d 137 (Fla. 1951); Offuit Housing Company v. County
of Sarpy, 35‘1 U.S. 253 (1956).
Here, the Plaintiffs admit that they depreciate the improvements at issue on their tax
returns. See Defendants’ Notice of Filing, Answers to Requests for Admissions, Numbers 4.

The enjoyment of depreciation deductions is a recognition that the depreciated portion of the

improvements has been fully enjoyed by that Plamtiff. In Parker v. Hertz, a case involving a




p_rivﬁte corporation that leased government land for a term of 235 years, the Second District Court
of Appeal held: - “Hertz’s proprietary use of the improvements fof its commerciél objectives,
when coupled with the benefit of recapturing some amount of its capital investment through
depreciation, was perceived by it- from the begimming as ample compensation for subsequently
parting with title.” Parker v. Heriz, 544 So.2d at 252. |

The Plaintiffs cite Bell v. Bryan, 505 So.2d 690 (Fla. 1* DCA 1987) in support of their
¢claim for an exemption from taxation. The Bell v. Bryan decision, however, was Q}.(pressly
rejected by the First District in Ward v. Brown. The First District concluded: “We agree with
[Property Appraiser Greg Browﬁ] f‘hét Bell v. Bryan, 505 S0.2d 690 (Fla. 1* DCA 1987), is not
controlling because the issne of equitable ownership was not addressed.” Ward v. Brown,
919 So.2d 464, n. 2. This Court is constrained to follow the pronouncement of the First Disﬁ-ic”c
in Ward v. Brown.

II1. Legal Ovwnership.

The Pl{aintiffs in this case not only have equitable ownership, but they also are the legal
owners of the condominium units at issue. The Complaint, at Paragraph 5, quotes the pertinent
language from Paragraph X of ti‘le. ground lease, as follows: “Title to any building or other
improvernents . . . Shall vest in Lessor [SRIA] upon the termination of this Amended Lease . . .
J* Thus, neither the SRIA nor Escarubia County will have legal title to the improvements in this
case and will never have such title as long as the leases are renewed.

Condominium units ‘me'lﬁi“ Chapter 718 are separate units of owﬁership. This ownership
right is exclusive, despite the existence of a ground lessor’s rights. Fla.Stat. §718.103(27).
Section 718.106(1), Florida Statu;ues, specifically provides: “A condominium parcel created by

the declaration is a separate parcel of real property, sven though the condominium is created




on a Ieﬁsehold.” In fact, the SRIA, by joinming in, or consenting to, the declaration of
condominium agreed that any interest that it maintained in the property would be subjected to
the condominium form of ownership, which includes the .classiﬁcﬁtion of eac.h unit as real
pro‘perty. See Fla. Stat. §718.104(6) (2004). Each of these sta%:utorily- created unmits of real
property is subject to separate assessment of ad valorem taxation. Fla. Stat. §718.120 (2004).

IV. Constitutional C(')nst.ruction.

In construing the legal arguments made in this case, this Court has been mindful of the
maxim that statutes must be read in a manmer that is consistent with the Florida Constitution.
Thus, this Court is required to construe the governmental sxerﬁption statute found at Section
196.199(2)(b), T lérida Statutes, in a manner that avoids an unconstitutional result. Based on the
holding of the Supreme Court of Florida in William;v v. Jones, 326 So. 2d 425, 432 (Fla. 1975),
an unconstitutional result occurs when equitable owners of Pensacola Beach real property escape
real property ad Valorerﬁ taxatibn,_while similarly situated residents on the mainland bear the full
tax burden. In Williams v. Jones, the Sﬁpreme Court of Florida addressed the ramifications of
the identiéal argument made by the Plaintiffs in this case, i.e., that Pensacola Beach residents
should be taxed only at an intaﬁgible tax rate. The Supreme Court of Florida held; “Basically,
the appellants [on Pensacola Beach] contend for a constitutional exemption from ad valorem
real estate taxation where none exists and, if it did, such an exemption would undoubtedly be
discriminatory and violative of the equal protection provisions of ﬂle Florida and United
itutions.” [d. at432.

. In this case, it 1s not dispu’ﬁed that all of the relevant properties are used purely for private
purposes. See Answars to Requests for Admissions, Numbers §-10. Without the collection of

real property ad valorem taxes from the Plaintiffs and the other residents of the beuch, the




Plaintiffs would pay nothing to the general find of Escambia County. . See Lovoy Ajfidavit.
Conssquently, this Court construes the relevant statutes to support the impositionl of ad valorem
taxes é.t reél property rates on the condominium units at issue, which are used by the Plaintiffs
for the production of purely privafe income. In Straughn v. Camp,.293 So.2d 689 (Fla. 1974), in
the confext of Pensacola Beach, the Supreme Court of Florida held that it is. “the utilization of
- leased property from a govm'nméntal -source that determines whether it is taxable under the
Constitution.” See also Sebring Airport Authority v. Mc[n@re, 783 So.2d 238, 243 (Fla.
2001)(striking a statute as uncons'titutional where it attempted to deﬁn_e a profit-making venture
as serving a public purpose; the Court held: “[the statute] attempts to create an ad valorem tax
exemption for private, proﬁt—rﬁal{ing ventures conducted upon property leased fom a
governmental entity —a fesult which the Flerida Constitution does nét allow.”}

V. Summary. |

The Court finds that the Plaintiffé have both legal title and equitable ownership of their
condominium units. The Plaintiffs’ condominium units are used for purely private purposes,
including thc; production of mcome. The Florida Constitution requires that the Plaintiffs pay ad
valorem taxes at local government rates at parity with other citizens of Escambia County.
Therefore, this Court grants the Defcndants’ Motion for Summary Judgment and enters Final
Judgment in favor of the Defendants. The Plaintiffs shall take nothing by this action and the
Defendants shall gb hence without day. Q

o /

o e /. o

'DONE and ORDERED this /J day of, wﬁwf‘maﬂi , 2007, in Pensacola,

Escambia County, Florida.

BY THE COURT:
13! JAN SHACKELFORE:

Judge Jan Shackelford
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Original: Clerk .
Copies to: -~ T. Larry Hill, Esquire
: * 1. Elliott Messer, Esquire
‘Thomas M. Findley, Esquire
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IN THE CIRCUIT COURT IN AND FOR ESCAMBIA COUNTY, FLORIDA

PORTOFINO TOWER ONE HOMEOWNERS
ASSOCIATION AT PENSACOLA BEACH, INC,,

Plaintiff, :
| ' CASE NO. 2004 CA 2288
V8. '

CHRIS JONES, Property Appraiser . .-
for Escambia County, Florida, and ' . Feil
- JANET HOLLEY, Tax Collector . o R
for Escambia County, Florida,

" Defendants..

o’ 9 Wik !

FINAL SUMMARY JUDGMENT

The Pa_ ties, through thelr attomevs of record, have stipulated that all matenal facts

are not in.dispute and the case is ripe for aruling ona summary _]udgment

The Plamhft" Portofino Tower One Homeowners Association at Pensacola Beach

Inc. and the Defendants,'Chris Jones, Property Appraiser for Escambia County; Florida and Janet .

Holley, Tax Collector for Escambia County, Florida have all filed Motions for Sumﬁlary Iﬁdgmeqt. o

The Court will not recite the undisputed material facts since all parties have
stipulated. .

The Court has considered the und15puted matenal facts and the apphcable Flonda
Statutes and the Florida "‘“sﬁ‘f"ti“ﬁ, as well a5 the case law ya-.rri__ed byall names The Court aIso
has considered the briefs filed by all parties, as well as all oral arguments.

IN CONSIDERA’I‘ION of all the above, the Court hereby denies the Plainfiff’s

Motion for Summary Judgment ' v~--i -
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INCONS]DERATION ofall the above, the Court hereby grants ant the Defendan‘r, Chns
Jones, Property ‘Appraiser’s, Motion for Summary Judgment and the Court hereby g;ants the‘ o
Defendant, Janet Holley, Tax Collector’s, Motion for Summary Iudgment

ONE AND ORDERED in Chembers at Pensacola, Escambia County,Flonda, this

Mdﬂy of W 2007,

TRANK L. BELE
CIRCUIT JUDGE

!/ Copies furnished to:

[Ué Edward P. Fleming, Esquore
Pkl@‘/ R. Todd Harris, Esquire
Louis K. Rosenbloum, Esquire
Elliott Messer, Esquire '
Thomas F., Findley, Esquire







N THE CIRCUIT COURT OF THE FIRST
TUDICIAL CIRCUIT, IN AND FOR SANTA ROSA
COUNTY, FLORIDA

LEWIS Y. and BETTY T. W ARD, et al,,

CASENO.: 02-918-CA; 03-837-CA;
04-857-CA; 05-1039-CA
CLASS REPRESEN TATION
Plaintiffs, ' ' ,

V5.

GREGORY S. BROWN, Property Appraiser
of Santa Rosa County, Florida and
ROBERT G. McCLURE, Tax Collector .
for Santa Rosa County, Florida,

‘Defendants.
/

STIPULATED JUDGMENT OF DISMISSAL

This cause came before the Court on the parties’ application and in response to the Plaintffs’
proposed dismissal of the pending class actions in the above-referenced cases. The Court, having
reviewed the motion and fﬂé, and being advised of the parties’ stipulation, he;,reby ORDERS and
ADTUDGES as follows:

1. Final Judgment is entered in favor of the Defendants. The Plaintiffs shall take
nothing by this éotion and the Defendants shall go hence without day and recover costs from
Plajntiffs i1 the amount of $4,112.89.

2. The stay that had been in effect as 2 matter of law during the pendency of this action
by the authority of Section 194.171, Florida Statutes, is lified. As a result of this jud.gmem, each
 emtber of each Plaintiff class is directed 1o pay all outstanding ad valorerm taxes challenged in

(ages Number 02-918-CA, 03-837-CA, 04-857-CA, and (5-103 §-CA, in the amounts zssessed for




each year at issue, plus 12%, interest from the ume {hat stich taxes were ori ginallﬁf- due in each of the
relevant tax years.

3. This fudgment shall not preclude the -Plaintiffs_ or class 1'ep'1'esentatives from
challenging assessments for f_um_rc yea;ré (20 06 aﬁd ‘bcyond) based on changed factual circumstances
.01' subsequent court decisions or statutory changes.

DONE and ORDERED in Chambers, Santa Rosa County, Milton, F lorida this & day
of July, 2006. ‘

LR ¥, SHANSON
RON SWANSON
CIRCUIT JTUDGE

(i Counsel of Record







IN THE CIRCUIT COURT IN AND FOR ESCAMBIA COUNTY, FLORIDA

AZURE DEVELOPMENT, LLC, et al.,
Plaintiffs :

VS, - CASE NO: 2006-CA-2337

DIVISION:

CHRIS JONES, PROPERTY

APPRAISER FOR ESCAMBIA COUNTY, .

FLORIDA, and JANET HOLLEY, TAX '

COLLECTOR FOR ESCAMBIA COUNTY,

FLORIDA,

Dafendants.
/

STIPULATED J.UDGMENT QF DISMISSAL_
- This cause came before the Copnt on the parties' stipulation to have
judgment entered as set out herein. The Court b‘ei'ng fully advised in the
' Vpre"mISES, it is ORDERED and ADJUDGED as follows:
| 1. Final judgment is entered in favor of the Defendants. The Plaintiffs
shall take nothing by this action and the Defendants shall go hence without day
and recover no costs from Plaintiffs.

2. The stay that had been in effect as a matter of law during the
pendency of this action by the authority of Section 194.171, Florida Statutes, is
lifted. As a result of this judgment, each Plaintiff is directed to pay all
outstanding ad valorem taxes on leasehold improvements challenged in this
action in the amount assessed for the year of 2006, plus 12% interest from April

1, 2007.




3. The Final Judgment shall not preclude the Plaintiffs from
chatlenging assessments for future years (2008 and beyond) based on changed
factual dircumstances or subsequent court decisions or sl,“'cat'utory changes. o

DONE and ORDERED in chambers, in Pensacolla,' Escambia County,

3% ‘
Florida, this day of January, 2008.

19/ \ICHAEL JONES

CIRCUIT JUDGE
Copies furnished ta:

- Danny L. Kepner
Elliott Messer, Esquire and
Thomas M. Findley, Esquire






IN THE CIRCUIT COURT IN AND FOR ESCAMBIA COUNTY, FLORIDA
1000 HIGHWAY 98 EAST CORP., et al.,

Plaintiffs _ _
VS. : CASE NO: 2005-CA-2344
_ DIVISION: K
CHRIS JONES, PROPERTY
APPRAISER FOR ESCAMBIA COUNTY,
FLORIDA, and JANET HOLLEY, TAX
COLLECTOR FOR ESCAMBIA COUNTY,
FLORIDA,

Defendants.

/

STIPULATED JUDGMENT OF DISMISSAL

This cause came before the Court on the parties’ stipulation. to have

judgment entered as set out herein. The Court being fuily advised in the

premises, it is ORDERED and ADJUDGED s follows:

1. Final judgment is entered inlfavor of the Defendants. The Plaintiffs
shall take nothing by this action and the Defendants shall go hence without day
and recover no costs from Plaintiffs.

2. The stay that had been in effect as @ matter of law during the
pendency of this action by the authority of Section 194.171, Florida Statutes, is
lifted. As a result of this judgment, each Plaintiff is ‘dire.cted to pay all
outstanding ad valorem taxes on ieasehold improvements challenged in this
action in the amount assessed for the year of 2005, plus 12% interest from April

1, 2006.



3. The Final Judgment shall not preciude the Plaintiffs from
chal!enging‘assessments for future years (2008 and beyond) based on changed
factual circumstances or‘subsequent court decisions or statutory changes.

DONE and ORDERED in chambers, in Pensacola, ‘Escambia County,

Florlda this S day ofJ ., 2008.

P TR e
CIRCUIT JUDGE

Copies furnished to:

Danny L. Kepner
Elliott Messer, Esquire and
Thomas M. Findley, Esquire



