IN THE CIRCUIT COURT IN AND FOR ESCAMBIA COUNTY, FLORIDA

1108 ARIOLA, LLC, et al,,

Plaintiffs

Vvs. CASE NO: 2004-CA-002290
DIVISION: J

CHRIS JONES, PROPERTY

APPRAISER FOR ESCAMBIA COUNTY,
FLORIDA, and JANET HOLLEY, TAX
COLLECTOR FOR ESCAMBIA COUNTY,
FLORIDA,

Defendants.
!

PLAINTIFES' MOTION FOR A STAY AND DECLARATORY ORDER

Plaintiffs move this Court for the entry of an Order staying any and all
further procedures to collect the real property taxes assessed on their respective
leasehold improvements pending final disposition of this action and for the entry
of an Order declaring that no liens exist on their respective leaseholds, including
their leasehold improvements, for collection of the real property taxes assessed
on their leasehoid improvements, ahd in support therefore, would show unto the
Court the following: |

1.~ Because the Defendant, Janet Holley, Tax Collector for Escambia
County, Florida, has sent copies of the tax statemeﬁts for the real property taxes
assessed against Plaintiffs' leasehold improvements to those mortgagees holding
liens on Plaintiffs’ leasehold estates, many of those mortgagees believe the

assessment of the real property taxes on Plaintiffs' leasehold improvements has



created a lien oh their leasehold estates that could have priority over their
mortgages and are demanding that those Plaintiffs pay the real property taxes
even though those taxes are being contested before this Court.

2. Because the Defendant, Chris Jones, Property Appraiser for
Escambia County, Florida, has appraised Plaintiffs' leasehold improvements as
real property, and Defendant, Janet Holley, Tax Coliector for Escambia County,
Florida, has levied real property taxes on the appraised value of Plaintiffs'
leasehold improvements, closing agents handling the assignment of leasehold .
.estates on Pensacola Beach are in doubt as to whether the assessed real
property taxes constitute liens on Plaintriffs‘ leasehold estates, and accordingly,
are either requiring the real property taxes to be paid or escrowed.

3. The Florida Legislature has previded for judicial review of all
matters relating to property texation and through the adoption of Section
194.171(3), Florida Statutes (2004), has mandated that payment of the taxes
the taxpayer admits to be due and owing and the timely filing of an action
pursuant to this section will suspend all procedures for the collection of taxes
prior to final disposition of the action. In their Complaint, Plaintiffs aliege that
they do not owe any real property taxes on their leasehold improvements. This
action has been timely filed.

4. | The Florida Legislature has also mandated through the adoption of

Section 196.199(8)(a), Florida Statutes (2004), that any and all taxes assessed



against leasehold interests in governmental property shall not become a lien on
the leasehold interests or on the property itself.

5. Plaintiffs are entitied to an Order declaring that the real property
taxes assessed on their leasehold improvements do not create liens on their
leaseholds, including their leasehold improvements, and an Order staying any
further procedures to collect the real property taxes assessed on their leasehold
improvements.

6. The requested Orders are necessaly to eliminate the
misconceptions that presently exist on the part of the morigagees and closing
agents that the assessment of real property taxes on Plaintiffs' leasehold
improvements have created liens on their leasehold interests in the
improvements.

7. Affidavits from William J. Deleo, Mary B. Bolman, Deedra L. Lamy,
Nancy Nelson and Rhonda Sellars in support of this Motion are attached hereto.

WHEREFORE, Plaintiffs move this Court to enter an Order staying any
further procedures to collect the real property taxes assessed on Plaintiffs'
leasehold improvements pending final disposition of this action, and to enter an
Order declaring that no liens exist on Plaintiffs’ leasehold interests, including their
leasehold improvements, for colléction of the real property taxes assessed on

their leasehold improvements.



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that true and correct copies of the foregoing Motion
for a Stay and Declaratory Order and of the supporting Affidavits have been |
furnished to Elliott Messer and Thomas M. Findley, of Messer, Caparello & Self,
P.A., 215 S. Monroe Street, Suite 701, Tallahassee, FL. 32302, by U.5. Mail, this

28" day of February, 2005.

g ZA\VE A\,

THOMAS 3. GILLIAM, JR. (U
Bar No: 146821

Shell, Fleming, Davis & Menge, P.A.
226 South Palafox Street, 9" Floor
Pensacola, Florida 32502
Telephone 850-434-2411

Attorneys for Plaintiffs




IN THE CIRCUIT COURT IN AND FOR ESCAMBIA COUNTY, FLORIDA

1108 ARIOLA, LLC, et al.,

Plaintiffs
VS. CASE NO: 2004-CA-002290

DIVISION: ]

CHRIS JONES, PROPERTY
APPRAISER FOR ESCAMBIA COUNTY,
FLORIDA, and JANET HOLLEY, TAX
COLLECTOR FOR ESCAMBIA COUNTY,
FLORIDA,
Defendants.
]

AFFIDAVIT
Before me the undersigned authority, personally appeared William J.
DeLeo ("Affiant"), who being by me first duly cautioned and sworn, deposes and

says:
1. Affiant is sui juris and has personal knowledge of the facts stated
herein.
2. Affiant is a plaintiff in the above-captioned lawsuit.

-3 On or about December 7, 2004, Affiant was notified by GMAC
Mortgage Corporation ("GMAC"), which corporation holds a mortgage on Affiant's
leasehold interests in and to Unit G, Seahorse Condominium, 955 Fort Pickens
Road, Pensacola Beach, Florida, that it had received a notice from the_Tax
Collector for Escambia County, Fiorida, that real property taxes for 2004 in the
amount of $4,439.90 were owed on Affiant's leasehold improvements, and in
response to that notice, GMAC had paid the 2004 real property taxes assessed

on Affiant's leasehold improvements.



4, GMAC advised Affiant that the amount Affiant was to pay into
escrow was being increased from $42.11 to $812.26 a month to cover the 2004
real property taxes GMAC had paid and the real property taxes to be assessed in

2005.

5. Affiant advised GMAC that the Circuit Court for Escambia County
had previously ruled that leasehold improvements on Pensacola Beach had been
classified by the Florida Legislature as intangible personal property and that the
leasehold improvements were not subject to real property taxes.

b. Affiant further advised GMAC that the decision of the Circuit Court
had been appealed to the appellate courts in Fiorida and had been affirmed.

7. Further, Affiant advised GMAC that Affiant was a party t0 the above
captioned litigation in which the taxation of Affiant's leasehold improvéments as
real property was being chaliengled.

8. Notwithstandihg the foregoing, GMAC advised Affiant that if Affiant
did not deposit the sums into escrow to cover the 2004 and 2005 real property
taxes, GMAC would classify his account as delinquent and after two months
would forward Affiant's mortgage to its attorneys for foreclosure.

FURTHER AFFIANT SAYETH NAUGHT.

Signed by Affiant this 2( q/fQ h&éy of February, 2005.

- f\/@ Dur

WILLIAM J. DeLEOV
Affiant




STATE OF FLORIDA
COUNTY OF ESCAMBIA

Sworn to and subscribed before me by WILLIAM J. DelLEO, who is known to

me, or has produced as identification Flondo Dy werslitense and who

swears that the foregoing is true and accurate to the best of his knowledge and

belief.
DATED this IU(W day of February, 2005.

SO4 P s Dyl d Hudo~

< My Commission }
Y5 Somcamern oy NOTARY PUBLIC




IN THE CIRCUIT COURT IN AND FOR ESCAMBIA COUNTY, FLORIDA
1108 ARIOLA, LLC, et al.,
Plaintiffs

vS. CASE NO: 2004-CA-002290
DIVISION: ]

CHRIS JONES, PROPERTY

APPRAISER FOR ESCAMBIA COUNTY,

FLORIDA, and JANET HOLLEY, TAX

COLLECTOR FOR ESCAMBIA COUNTY,

FLORIDA, ‘

Defendants.
/

AFFIDAVIT

Before me the undersigned authority, personally appeared Mary B.
Bolman ("Affiant"), who being by me first duly cautioned and sworn, deposes
and says:

1. Affiant is sui juris and has personal knowledge of the facts stated
herein.

2. Affiant is Administration Leasing and Markej:ing Manager of the
Santa Rosa Island Authority (SRIA).

3. SRIA, as an agency of Escambia County, Florida, is charged .with
the responsibility of leasing the properties on Santa Rosa Island owned by
Escambia County (hereinafter referred to as "Pensacola Beach"), and of

administering and enforcing the leases it enters into with the lessees.



4, The property known as Pensacola Beach was deeded to Escambia
County, Florida, by the United States Government in 1947, and Escambia County,
Florida, is the present owner Qf the property at Pensacola Beach,

5. As part of its responsibilities, the SRIA maintains récords on the
Ieases it executes, the assignments of any leasehold interests, and the sublease
of any leasehold interests.

6. According to the records maintain by the SRIA, the Plaintiffs named
in the captioned case have 'possessory or leasehold interests in properties on
Pensacola Beach by virtue of either a direct lease from SRIA, an assignment of a
leasehold, or a sublease.

7. The propérties leased by the Plaintiffs in the captioned case are
used predominantly for residential purposes.

8. Al leases entered into by the SRIA with residential lessees,
including leases under which the Plaintiffs in the captioned action hold
posséssory or leasehold interests in properties on Pensacola Beach, contain the
following provisions:

a. ‘The original term of the leases exclusive of renewal options, is for a
period of 99 years or less.

b.  Rental payments to SRIA are due on each of the leases.




c. Fach lease provides that title to any building or improvements of a
permanent character that shall be erected or placed upon the leased property by
the lessee shall forthwith vest in Escambia County, Florida, subject to the
possessory rights granted to the lessee by the terms of the lease. No lessee has
the right to remove such fixed and permanent improvements from the leased
premises.

d. Leséees are required to repair, replace and maintain the leased
property in a good, safe and substantial condition.

e. In the event of damage or destruction of any buildings or
improvements on the leased property, the lessee is required to repair or rebuild .
such building or Improvement. Failure to rebuild or replace the building or
improvement constitutes a breach of the lease.

f. Upon the expiration or sooner termination of the leases, the lessees
are required to surrender possession of the land and improvements in as a good
state and condition as reasonable use and wear will permit.

FURTHER AFFIANT SAYETH NAUGHT.

Signed by Affiant thisﬁ day of February, 2005.

MARY B. BALMAN
Affiant




STATE OF FLORIDA
COUNTY OF ESCAMBIA

Sworn to and subscribed before me by MARY B. BOLMAN, who is known to

—_ and who

me, or has produced as identification
swears that the foregoing is true and accurate to the best of his knowledge and
belief.

DATED this <23 day of February, 2005.




IN THE CIRCUIT COURT IN AND FOR ESCAMBIA COUNTY, FLORIDA

1108 ARIOLA, LLC, et al.,
Plaintiffs_ |

vS. CASE NO: 2004-CA-002290
DIVISION: ]

CHRIS JONES, PROPERTY

APPRAISER FOR ESCAMBIA COUNTY,

FLORIDA, and JANET HOLLEY, TAX

COLLECTOR FOR ESCAMBIA COUNTY,

FLORIDA, .

Defendants.

_/

AFFIDAVIT

Before me _the undersigned authority, personally appeared Deedra L.
Lamy ("Affiant™), who being by me first duly cautioned and sworn, depoées and
says:

1. Affiant is sui juris and has personal knowledge of the facts stated

herein.

2. Affiant is a Closing Officer for Emerald Coast Title (“"Emerald
Coast™), a duly licensed title insurance company operating in the State of Florida.
3. Over the last few months, Affiant has handled a number of closings
in which various leaseholders on Pensacola Beach were assigning their leasehold
interests to purchasers of their leasehold estates or refinancing existing

mortgages on their leasehold estates.



4, Because the Tax Collector for Escambia County, Florida, has levied
real property taxes for 2004 on the leasehold improvements on Pensacola Beach,
our title insurance underwri_ter is unwilling to insure the purchaser's or the
mortgagee's interest in the leasehold estate are superior to the 2004 real
property taxes levied by the Tax Collector.

5. This situation has created substantial confusion, because the hoider
of the leasehold estate who is assigning his leasehold interests or refinancing his
mortgage insists his leasehold estate, including his leasehoid improvements,
have been classified as a matter of law as intangible personal property.

FURTHER AFFIANT SAYETH NAUGHT.

e

A
Signed by Affiant this 12 day of February, 2005.

4. Fan

A
REEDRA L. LAMY

Affiant

STATE OF FLORIDA
COUNTY OF ESCAMBIA

Sworn to and subscribed before me by DEEDRA L. LAMY, who is known o

—

me, or has produced as identification and who

erp—m——

swears that the foregoing is true and accurate to the best of her knowledge and
belief.

A
DATED this l“g day of February, 2005.
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IN THE CIRCUIT COURT IN AND FOR ESCAMBIA COUNTY, FLORIDA

1108 ARIOLA, LLC, et al.,

Plaintiffs

CASE NO: 2004-CA-002290
DIVISION: ]

V5.

CHRIS JONES, PROPERTY
APPRAISER FOR ESCAMBIA COUNTY,
FLORIDA, and JANET HOLLEY, TAX
COLLECTOR FOR ESCAMBIA COUNTY,

FLORIDA,

_Defendants.

_/

AFFIDAVIT

Before me the undersigned: authority, personally appeared Nancy Nelson
("Affiant™), who being by me first duly cautioned and sworn, deposes and says:

1. Affiant is sui juris and has personal knowledge of the facts stated

herein.

2. Affiant is a Mortgage Lender with Peoples First Community Bank
("Bank™).

3. The Bank has several customers who hold leasehold inter'ests in
properties Ioéated on Pensacola Beach in Escambia County, Florida.

4. A number of the Bank's customers have indicated a desire to
refinance their existing mortgages in order to obtain additional funds to repair or

reconstruct their leasehold improvements which were damaged or destroyed by

Hurricane Ivan.



5. The Bank has advised these customers that it will be necessary for .
them to pay the 2004 real property taxes assessed on their leasehold
improvements upan the closing of their refinancing loans.

6. Attached to this affidavit is a fax received by the Bank from the Tax
Collector for EsCaﬁnbia County advising that 2004 property taxes on Pensacola
Beach, if unpaid, are subject to the normal statutory procedures for collection.

7. Although the fax from the Tax Collector states that no further
procedures to collect real property taxes will- be- pursued against those
leaseholders whc; bring an action contesting the tax assessment and meets all
statutory requirements of Florida Statute 194.171 pending final disposition of the ,
litigation, the title insurance companies utilized by the Bank to close its loans are
not willing to insure the Bank's refinancing mortgages on its customers leasehold
estates as a first lien superior to the 2004 real property taxes assessed on the
leasehold i.mprovements. For that reason, the Bank must insist that the
leaseholders obtaining a loan from the Bank and securing that loan with a
mortgage on their leasehold estates either pay the 2004 real property faxes or
escrow sufficient funds with the Bank with which the Bank can pay the taxes.

8. The assessment of real property taxes for 2004 on the
leaseholiders' improvements places the Bank in a difficult position with its
customers, because its customers vehemently deny that they owe any real

property taxes on their leasehold estate, including their leasehold improvements.



The Bank's customers say that prior court cases have held that the leaseholders'
improvements are not subject to real property taxes.
FURTHER AFFIANT SAYETH NAUGHT.

,&b
Slgnecl by Affiant this *"day of February, 2005.

Affiant
| STATE OF FLORIDA
COUNTY OF ESCAMBIA _
Sworn to and subscribed before me by NANCY NELSON, who i@
me, or has produced as identification | and who

swears that the foregoing is true and accurate to the best of her knowledge and
belief. ﬂ,
DATED thi%/l day of February, 2005.

é//ﬂ// 7/

NOTARY PUBLIC
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2004 TAX INFORMATION
PERNSACOLA BEACH, ESCAMBIA COUNTY, FLORIDA
' November 23, 2004

2004 propertty taxes oﬁ Pensacola Beach located in Escambla County, i unpaid,
are subject to the normal statutory nrocedures Jor c&llecﬁon‘ if & texpaysr brings an
gotion o contest any assessment and meets all statutory requiremernts of Florida
Stztuts 194.771, all procedures for the coliection of taxes on that account are

suspended pending final disposition of the action. [This includes selling tax cerlificates

and accepting tax deed applications on these accounis.) The certified date for

collection tentloned In 164.171(2) is October 20, 2004, Atiached for review are Florida

- Stetules 184,171, 184.181, and 184,182,
it Is not the intent of the Tax Collector to offer legal sdvics, You shouid ponsult

yout ow attoriey.

. e tp——— -
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Hiorids Statute 194,171 Circuit court to wave original jurisdiction I tex cases.=-

(1) The gircult courts have original jurlsdiction at law of all matters relating to property
emyation, Venue IS in the county where the property 15 located, exXcepl that venue shall be In
Leon County when the property 1s sesesced pUFSUATT TO 5, 192.085(4). '

{2) No ectien shall be brought to contest a tax assescment after 60 days from the date the

assessmant belhg contested I8 =ertified Tor collection undar 5. 192,122(2), or after 60 days
from the date a decision i rendered conearning such Bssessment by the value adjustment

board if & petition contesting the acsessrmeant Aad not received firal action by the value
adjustrnent board prior to etansisn of the roll under s, 197.323, ‘

(3} Before an action to contest a @x nesessrment may be brought, the taxpayer shall pay o
the collector not less than the amount of tha ax which the texpayer admits In good faith to

be awing. The collzctor shall issus & receipt for the payment, and the receipt shall be flled

with the complaint, Notwithstanding the provisions of shapter 197, payment of the fakas the
taxpayer admits to be due and owlng and the timely filing of an actlon pursuant to this
caction shall suspend all procedures for the collection of faxes prior to final disposition of the

agtion.

(4) payment of @ t2x chall not be deemad an admission that the tax was due and shall not
prejudice the right te bring & rimely actlon as provided in subsection [2) to challenge such
=y prd seek & rafund.

(5) No action to contest  tax accessrent may be mairtained, and aty such aciien shzll be
dismizs=d, unless sl taxes on the proparty Bssessad in years after the action ig brought.
whizh the taxpayer In good falth admits to be owlihg, are pald before they bacome

dellnquent.
(8) The requirements of subsections (2), {3), and (5} arg jurisdictionsl, No coutt shali have

jurisdiction in such cBses until zfter the regquirements of both subsections {2) and (3) have
been met, A court shizll lose jurisdiction of & c2se whan the taxpeyer has failad to comply

wikh the raquiraments of subsection (5,

T
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Eigride Sterure 504,281 Parties to & tax suit--

(1) The plalntiff tn any fax sult shall be!

a) The taxpayer or other parsen contesying the assessment of any Iax, the payment of
which he or she s responsible for under s ekzrute or & parsan who is respensible for the
ertire tax payment pursuatit to a contract and has the writtan consartt of the propsrty
ownar, of the condominium assodiation, cosperative association, or homeaowners’
association ks defined ih s, Z23,075 which gperates the units subject to the assessment; or

{b) The nropetty appralser pursuant to s. 194.036.

(2) In any case brought by the taxpayer or aseprcigtion contesting the assessmant of any

proparty, the county property appraiser shall be party defendant. In any case brought by
the property appralser pursuant to s 104.035( 1) (@) or (b)), the taxpayer shall be party
sefendant, In any case brought by the property appralser pursuant to s 194.036(1)(c), the

valug adjustrment board shail be party defendant,

as well as quastlong relating

12) In any suit Involving the collection of any tax on property,
harged under the law with

to tax cartificates or applications for tax deads, the tax eollector ¢
coliscting such tax shall be the defendant.

(4) In any sbit imvolving & tax otheér thah an sd valorem tax on proparty, the ax collector
charged under the law with sellecking such tax shall be defendant. However, this section
does not apply in any instance wherein general fmw provides for some other person £o be

the party defendant.

(5) In eny sult in which the assessment of 2ny tax, oF tha collection of any tax, tax
cartlficate, or tax deed is contasted on the ground that it is contrary to the State .
constitution, the afficlal of the state government respansible for overal! supervision of the
asseserment and collection of such tax chall be made a party defendant of such suit, Ay
such suit shall be brought In that rounty having venue under s. 194,171 or, when that
saction 16 Inspplicable, in the Circuit Court of Leen County, and the sttorney for tha
defendant colmty offica shall upon request represent the arate officlal In any such sult or
proceeding, for whizh he or she shall receive no additlonal eompensztion. .

(6) In any st in which the vahidity of any statute of regulation found in, oF issuad
pursuant to, chapters 182-157, Inciusive, is contested, tha public officer affected may be &

perty plaintiff.

A4
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Eiorids Stetute 194,292 Costs; interest an wnpeit taxes; penaly.--

(1) In any suit invelving the assessment or collection of any &%, the court shall assess all

costs,

(2} If the court finds that the amount of fax owed by the faxpayer 15 greater than the
amount the taxpayer has in good Eaith adritted and paid, it shall enter judgment against
the taxpayer for the deficiancy and for interast on the deficiancy at the rate of 12 parcent
per year from the date the tax became definguent. I it finds that the amount of tax which
the taxpayer has admitted to be owing is grossly dispropottionete to the amount of tax
found to be due and that the fmxpayver's admlssion was not made in good faith, the colrt
shall also assess & penalty at the rate of 10 pareant of the deficiency psr year from the date

she tax became delinguent.



IN THE CIRCUIT COURT IN AND FOR ESCAMBIA COUNTY, FLORIDA

1108 ARIOLA, LLC, et al.,

Plaintiffs

VS, CASE NO: 2004-CA-002290
DIVISION: ]

CHRIS JONES, PROPERTY

APPRAISER FOR ESCAMBIA COUNTY,

FLORIDA, and JANET HOLLEY, TAX

COLLECTOR FOR ESCAMBIA COUNTY,

FLORIDA,

Defendants.
/

AFFIDAVIT

Before me the undersigned authority, personally appeared Rhonda Sellars
(“Afﬁant"), who being by me first duly cautioned and sworn, deposes and says:

1. Affiant is sui juris and has personal knowledge of the facts stated
herein.

2. Affiant is a Closing Officer for Lawyers Title Tnsurance Corporation

("Lawyers Title"™), a duly licensed title insurance company operating in the State

of Florida.

3. Over the last few months, Affiant has handled a number of closings
in which various leaseholders on Pensacola Beach were assigning their leasehold
interests to purchasers of their leasehold estates or refinancing existing

mortgages on their leasehold estates.



4, Because the Tax Collector for Escambia County, Florida, has levied
real property taxes for 2004 on the leasehold improvements on Pensacola Beach,
Lawyers Title is unwilling to issue a title insurance policy to the purchaser or
mortgagee without an exception for the 2004 and 2005 real property taxes that
have been levied or will be levied on the leasehold estate.

5. Under these ci}cumstances, the purchaser of the leasehold estate
and the mortgagee of the leasehold estate are requiring that the 2004 real
property taxes assessed on the leasehold improvements be paid and that the

2005 real property taxes be pro-rated or escrowed.

6. This situation has created substantial confusion, because the holder
of the leasehold estate who is assigning his leasehold interests or r_eﬁnancing his
mortgage insists his leasehold estate, including his leasehold improvements,
have been classified as a matter of law as intangible personal property.

FURTHER AFFIANT SAYETH NAUGHT.

Signed by Affiant this \&™ day of February, 2005.

RHONDA SELLARS _J
Affiant _



STATE OF FLORIDA
COUNTY OF ESCAMBIA

sworn to and subscribed before me by RHONDA SELLARS, wh¢’is nown to

me, or has produced as identification and who

swears that the foregoing is true and accurate to the best of her knowledge and
belief.

DATED this | ?g% day of February, 2005.

mmpmw

‘NOTARY PU

NANQCY L. !CILLIQH
State of Forida
My Comm. Expires Jan. 12, 2007 .
Comm. DD 176976




